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P R O C E E D I N G S1

(1:49 p.m.)2

CHAIRPERSON MILLER:  Good3

afternoon, ladies and gentlemen.  This hearing4

will please come to order.5

This is the July 31st public6

hearing of the Board of Zoning Adjustment of7

the District of Columbia.  8

My name is Ruthanne Miller.  I'm9

the Chair of the BZA.  To my right is Mr.10

Curtis Etherly.  He is the Vice Chair.  To my11

left is Mr. Marc Loud, who is a mayoral12

appointee.  To his left is Ms. Lori Monroe13

from the Office of the Attorney General.  Next14

to her is Esther Bushman from the Office of15

Zoning,  and next to her is Beverly Bailey,16

also from the Office of Zoning.17

Copies of today's hearing agenda18

are available to you and are located to my19

left in the wall bin near the door.  20

Please be aware that this21

proceeding is being recorded by a court22
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reporter and is also Webcast live.1

Accordingly, we must ask you to refrain from2

any disruptive noises or actions in the3

hearing room.4

When presenting information to the5

Board, please turn on and speak into the6

microphone, first stating your name and home7

address.  When you are finished speaking,8

please turn you microphone off so that your9

microphone is no longer picking up sound or10

background noise.11

All persons planning to testify12

either in favor or in opposition are to fill13

out two witness cards.  These cards are14

located to my left on the table near the door15

and on the witness table.16

Upon coming forward to speak to17

the Board, please give both cards to the18

reporter sitting to my right.19

The order of procedure for special20

exception and variances is as follows:21

One, statement and witnesses of22
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the Applicant;1

Two, government report, including2

Office of Planning, Department of Public3

Works, DDOT, et cetera;4

Three, report of the Advisory5

Neighborhood Commission; 6

Four, parties or persons in7

support; 8

Five, parties or persons in9

opposition; 10

Six, closing remarks by the11

Applicant.12

The order of procedure for appeal13

applications will be as follows:14

One, statement and witnesses of15

the Appellant;16

Two, the Zoning Administrator or17

other government official's case;18

Three, case for the owner/lessee19

or operator of the property involved, if not20

the Appellant;21

Four, the ANC within which the22
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property is located;1

Five, intervenor's case, if2

permitted by the Board;3

Six, rebuttal and closing4

statement by Appellant.5

Pursuant to Sections 3117.4 and6

3117.5, the following time constraints will be7

maintained:  the Applicant, Appellant, persons8

and parties, except an ANC, in support9

including witnesses, 60 minutes collectively;10

appellees, persons and parties, except an ANC,11

in opposition including witnesses, 60 minutes12

collectively; in cases other than appeals,13

individuals, three minutes.14

These time restraints do not15

include cross examination and/or questions16

from the Board.17

Cross examination of witnesses is18

permitted by the Applicant or parties.  The19

ANC within which the property is located is20

automatically a party in a special exception21

or variance case.  22
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Nothing prohibits the Board from1

placing reasonable restrictions on cross2

examination, including time limits and3

limitations on the scope of cross examination.4

The record will be closed at the5

conclusion of each case, except for any6

materials specifically requested by the Board.7

The Board and the staff will specify at the8

end of the hearing exactly what is expected9

and the date when the persons must submit the10

evidence to the Office of Zoning.  After the11

record is closed, no other information will be12

accepted by the Board.13

The Sunshine Act requires that the14

public hearing on each case be held in the15

open before the public.  The Board may,16

consistent with its rules of procedure and the17

Sunshine Act, enter executive session during18

or after the public hearing on a case for19

purposes of reviewing the record or20

deliberating on the case.21

The decision of the Board in these22
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contested cases must be based exclusively on1

the public record.  To avoid any appearance to2

the contrary, the Board requests that persons3

present not engage the members of the Board in4

conversation.5

Please turn off all beepers and6

cell phones at this time so as not to disrupt7

the proceedings.  The Board will make every8

effort to conclude the public hearing as near9

as possible to six o'clock p.m.  If the10

afternoon cases are not completed at six, the11

Board will assess whether it can complete the12

pending case or cases remaining in the agenda.13

At this time the Board will14

consider any preliminary matters.  Preliminary15

matters are those that relate to whether a16

case will or should be heard today, such as17

requests for postponement, continuance or18

withdrawal, or whether proper and adequate19

notice of the hearing has been given.20

If you're not prepared to go21

forward with a case today or if you believe22
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that the Board should not proceed, now is the1

time to raise such a matter.2

Does the staff have any3

preliminary matters?4

MS. BAILEY:  Madam Chair, members5

of the Board, to everyone, good afternoon.6

No, Madam Chair, staff does not have7

preliminary matters at this time.8

CHAIRPERSON MILLER:  Then would9

all individuals wishing to testify today10

please rise to take the oath and Ms. Bailey11

will administer that.12

MS. BAILEY:  Would you please13

raise your right hand?14

(Whereupon, the witnesses were15

duly sworn.)16

MS. BAILEY:  Thank you.17

CHAIRPERSON MILLER:  Thank you,18

Ms. Bailey.  Would you call the first case,19

please?20

MS. BAILEY:  Madam Chair, it's21

Application No. 17629 of Robin A. Pressman,22
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and members of the Board, as you may recall,1

at the last hearing on July 3rd, the applicant2

withdrew the request for a variance from the3

parking space requirement.  So, therefore, the4

application is pursuant to 11 DCMR 3104.1, a5

special exception to allow a two-story6

addition to an existing single family,7

detached dwelling under Section 223, not8

meeting the rear yard requirements at Section9

404.  10

The property is located at 150111

Roxanna Road, N.W.  It's zoned R-1-B, and it's12

located in Square 2766 North, Lot 1.13

Thank you.14

First, could you start by15

introducing yourselves, please?16

MR. MATTHEWS:  Good afternoon.  My17

name is Michael Matthews.  I am Robin18

Pressman's husband at the residence of 150119

Roxanna Road.20

MS. PRESSMAN:  And I'm Robin21

Pressman, Michael Matthews' wife, 1501 Roxanna22
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Road, N.W.1

CHAIRPERSON MILLER:  I think Mr.2

Loud has something to address first.3

BOARD MEMBER LOUD:  Madam Chair4

and colleagues, I just wanted to go on the5

record to say that I live up in the neck of6

the woods that our Applicants live in.  I live7

in Shepherd Park on Holly Street, and I am8

personally familiar with Robin Pressman, not9

Mr. Matthews as of yet.10

In the course of my work at11

Gateways' Executive Director, I think we've12

exchanged E-mails and correspondence over the13

years.14

That being stated for the record,15

there's no reason why I couldn't be fair and16

impartial in this matter and look forward to17

being a part of the deliberations, but I just18

wanted to share that with my colleagues.19

CHAIRPERSON MILLER:  Is there any20

concern on behalf of the applicant?21

MR. MATTHEWS:  Not at all.22
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MS. PRESSMAN:  No, not at all.1

CHAIRPERSON MILLER:  Okay.  As a2

preliminary matter, I note that there was an3

application for party status that has been4

filed by Mr. Raymond Hill.  Is he here today?5

MR. HILL:  Yes, I am.6

CHAIRPERSON MILLER:  Could you7

come forward for a minute, please? 8

I'm sorry.  You can take a seat at9

the table.10

MR. HILL:  Oh.11

CHAIRPERSON MILLER:  At this12

table, at this table and the microphone.13

MR. HILL:  I'm here.14

CHAIRPERSON MILLER:  Okay.  Good15

afternoon.  Could you state your name and16

address for the record, please?17

MR. HILL:  My name is Raymond A.18

Hill, and my address is 1505 Roxanna Road,19

N.W., Washington, D.C.  20012.20

CHAIRPERSON MILLER:  Thank you.21

I think from your letter, it seems22



13

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS

1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C.  20005-3701 (202) 234-4433

to indicate that you're in support of this1

application.  Is that correct?2

MR. HILL:  One hundred percent.3

CHAIRPERSON MILLER:  Okay.  You4

filled out a party status form.  There's often5

some confusion about this form, what it means,6

and what it does mean is that someone thinks7

that they're going to be impacted in a way8

more critical than the general public and that9

they want to participate as a party in the10

case, which would mean cross examination,11

presenting evidence, et cetera.  12

Often people really just want to13

present testimony in support, in which case14

they don't need to apply to us for party15

status, and I wanted to double check what your16

wishes were.  Do you just want to testify in17

this case?18

MR. HILL:  I want to testify in --19

as a what do you call it?20

CHAIRPERSON MILLER:  Person.21

MR. HILL:  A proponent, proponent.22
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CHAIRPERSON MILLER:  Proponent.1

MR. HILL:  For approval, yes.2

CHAIRPERSON MILLER:  I think that3

you don't really want party status.  You don't4

need party status to testify as a proponent.5

Okay.6

MR. HILL:  Okay.7

CHAIRPERSON MILLER:  So in which8

case, we're going to call you later to testify9

in support o the case.  You won't be a party10

in the case.11

MR. HILL:  Okay.12

CHAIRPERSON MILLER:  Okay.  Thank13

you.14

Okay.  Would you like to start and15

present your case?16

MR. MATTHEWS:  Sure.  Thank you,17

Madam Chairman.18

CHAIRPERSON MILLER:  Okay.19

MR. MATTHEWS:  As you may recall,20

and it was briefly discussed by Ms. Bailey so21

I'll be brief in entering this.  My name is22
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Michael Matthews, resident, 1501 Roxanna Road,1

with Robin Pressman, my wife.2

As you recall, she made an3

abbreviated presentation here on July 3rd4

concerning this case.  The case concerns a5

special exception for an addition on the side6

of the house that encroaches on the rear of7

the yard. 8

We applied for the special9

exception based on self-certification and much10

later received a preliminary opinion from the11

permit office that the proposed addition could12

be built as a matter of right.  13

The Zoning Administration14

subsequently overruled that opinion, stating15

that, in fact, we could not build that16

addition as a matter of right, and in fact, we17

do need to obtain a special exception through18

the BZA.19

CHAIRPERSON MILLER:  Can I ask you20

just out of curiosity --21

MR. MATTHEWS:  Sure.22
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CHAIRPERSON MILLER:  -- whose1

opinion did he overrule?2

MR. MATTHEWS:  The staffer's3

opinion.4

CHAIRPERSON MILLER:  The staff?5

MR. MATTHEWS:  Yes.6

CHAIRPERSON MILLER:  Okay.7

MR. MATTHEWS:  Yes.  -- as we8

originally  planned.  So here we are again to9

present our case on the merits.10

The proposed project is a11

residential addition at 1501 Roxanna Road,12

N.W., in the R-1-B zoning district.  We plan13

to remove the existing one story side porch14

from the right side of the house and to15

construct a two-story addition on that side of16

the house.  The addition would occupy a17

footprint of 20 feet by 24.3 feet.18

The reason we are here requesting19

a special exception for this addition is that20

the original house was built in 1950, well21

before the adoption of the current 1958 zoning22
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regulations for a residence district.  The1

original builder situated the house with the2

entrance facing Roxanna Road, N.W.  So the3

longer dimension of the home was the side-to-4

side dimension and the front-to-back dimension5

was the shorter dimension.6

This resulted in a situation where7

about half of the existing house is presently8

located in what would normally be considered9

a prohibited zoning of the required 25 foot10

rear yard.  Essentially the back yard of our11

house is currently about 12 feet or so, on12

average 12 feet, from the rear property, and13

the 1958 ruling requires a 25 foot.14

The house is located on a15

particularly odd shaped corner lot.  No two16

faces of the lot are parallel.  The minimum17

depth of the rear yard will be reduced by the18

proposed construction from the 12.1 feet to19

9.8 feet.20

So it gets it because it's sort21

of, I guess, a trapezoid would be the correct22
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shape, as you can see on the banner there1

where the pink is.  Actually the addition is2

the pink section, and it would just clip in a3

little bit narrower to about a 9.8.4

Okay.  The average distance from5

the rear of the house to the rear lot line6

will be reduced from 14 feet to 19.9 feet.7

I'm sorry.  Twelve, point, nine feet.8

If the entrance of the house had9

been placed on the Northgate Road instead of10

Roxanna Road, which would be where it says the11

Northgate obviously there; if the front of the12

house had actually been situated there instead13

of the Roxanna Road, we would be able to build14

the addition as a matter of right because the15

yard in question would be a side yard, which16

only requires an eight foot setback from the17

property line.18

We have the support of the19

neighbors, and I think you have documentation20

letters to that effect as well as several who21

are here with us; received a motion of22
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approval from the local ANC and 13 neighboring1

property owners have signed a letter2

indicating their consent to the proposed3

addition.4

The homes are spaced far apart in5

this neighborhood, and the proposed addition6

will not block air or light of neighboring7

properties in any way.  There's nothing about8

the addition that will be a detriment to the9

neighborhood or to the intent of the zoning10

regulation.11

There are very large hedges12

between the property and the neighbors,13

particularly in the back, their property, and14

even without the existing hedges, trees, the15

location of the proposed addition is far from16

the neighbors' homes, and the privacy and17

enjoyment of the neighbor yard will not be18

unduly compromised.19

As viewed from the street, the20

addition will not substantially intrude on the21

character, scale or pattern of the houses22



20

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS

1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C.  20005-3701 (202) 234-4433

along the street frontage.1

We have complied with all of the2

requirements for the application.  We have3

provided the Zoning Office with the names and4

addresses of all property owners located5

within 200 feet of the subject property in a6

timely manner.  The property was posted with7

the required signs on both street frontages.8

We have provided the necessary9

documentation in the forms of plats,10

architectural drawings and photographs that11

clearly indicate the appearance and location12

of the house, plus the proposed addition.  All13

requirements were filled in a timely manner,14

and we believe we have met the requirements15

for a special exception under Section 223 and16

request the Board to approve the homeowner's17

application.18

I believe we also have received19

support or something from the Fine Arts.  It's20

not relevant to this?  Okay.21

And I think the Planning Office as22
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well.1

Thank you.2

CHAIRPERSON MILLER:  Any questions3

from Board members?4

VICE CHAIRPERSON ETHERLY:  Madam5

Chair, I don't mind jumping in very quickly.6

I think the application is fairly7

complete and pretty well good to go.  Just one8

very quick question.  9

On 223s, typically if there ever10

is any issue, oftentimes we may hear testimony11

about concerns about placement of windows and12

orientation of windows as they relate to13

neighboring properties.14

Have you had any concern expressed15

whatsoever?  The record doesn't indicate it16

and so I'm not suspecting there are, but have17

you had any concerns expressed about the18

planned orientation of the windows on your19

addition?20

MR. MATTHEWS:  No, we have not,21

not that I'm aware of.22
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MS. PRESSMAN:  We have not, and I1

would add that --2

VICE CHAIRPERSON ETHERLY:  And,3

Ms. Pressman, if you don't mind, feel free to4

either turn on one of the microphones or maybe5

hold it up closely if you want to testify from6

there or you can just return to your seat.7

There you go.  You can do it that8

way.9

MS. PRESSMAN:  From the aerial10

photo as well, you can just see the11

orientation of the house.  Actually we have no12

neighbors on either side of us as well, and13

that was all I wanted to point out, that14

there's no one on either side really.15

VICE CHAIRPERSON ETHERLY:16

Excellent. Thank you.17

Thank you, Madam Chair.18

CHAIRPERSON MILLER:  Thank you.19

Any other questions?20

I think you addressed this very21

well.  22
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One second.1

(Pause in proceedings.)2

CHAIRPERSON MILLER:  Normally we3

would turn to the Office of Planning, and we4

have noticed they're not here today, but they5

submitted an excellent report in support of6

the application.7

Do you have a copy of this report?8

MS. PRESSMAN:  Yes, the original9

we have got, yeah.10

CHAIRPERSON MILLER:  Okay.  Which11

the Board members have all looked at and which12

we can refer to in our deliberations.  So13

that's Office of Planning.14

Is there somebody here from the15

ANC?16

(No response.)17

CHAIRPERSON MILLER:  Not seeing18

anybody --19

MS. PRESSMAN:  I believe they sent20

a letter.21

CHAIRPERSON MILLER:  I believe22
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they do.1

MS. PRESSMAN:  On the approval2

after the met, I believe -- it was the May3

approval.4

MR. MATTHEWS:  May.5

CHAIRPERSON MILLER:  I think6

that's Exhibit 29 in our record, showing that7

the ANC unanimously supports the application.8

Right.  There were six out of9

eight Commissioners attended, and those six10

unanimously recommended the that the BZA11

approve the application.  Okay.  That's the12

ANC.13

We do have people here to testify.14

So why don't we call those in support to come15

up to the table.16

If you could, just identify17

yourself again for the record, please.18

MR. HILL:  Raymond A. Hill.19

CHAIRPERSON MILLER:  Why don't we20

hear from Mr. Hill and then we'll turn to you?21

MS. BARDER:   Okay.  May I sit22
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here?1

MR. HILL:  Yeah, you may sit2

there.3

Well, rather than be redundant4

because I have heard a lot of information, I5

have some statements, but what I'd like to do6

is present some pictures and give you a7

general idea of the -- I'm going to take this8

up.  Yeah, please, take that.9

CHAIRPERSON MILLER:  Do you have10

copies for all of the Board members or just11

one set?12

MR. HILL:  No, I've only got one13

set of copies.14

CHAIRPERSON MILLER:  Okay.  Why15

don't you give them to Ms. Bailey, and maybe16

she can pass them down to us.17

MR. HILL:  Well, I'll explain.18

I'll explain what the copies who.19

CHAIRPERSON MILLER:  There are20

just three of us here.  So we can share.21

MR. HILL:  Okay.  The first copy22
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shows the distance between 1501 and 8212 on1

Eastern Avenue.  This is where the problem is,2

the distance between the -- this is where the3

problem comes in.4

You see, there's another one there5

that shows the side view.  That's picture6

number one, I think, the side view of the way7

the addition is supposed to be.8

The second picture shows the9

relationship between 1501, 1505, 1511, and10

1539.11

And the third is looking east when12

you're standing on Roxanna Road and at the end13

you see two identical houses across the14

street.  Those are 1400 and 1412, Northgate15

Road.  16

But that's the fourth one.  The17

fourth one show, I think, looking the opposite18

way; is that correct?  Number four, I have a19

-- can you show me what number four is there?20

Oh, that's from my alleyway21

looking at 1501 and 8212, and of course, the22
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one 8216 is right adjacent, to the left that1

you don't see in that picture.2

Now, I think they have covered the3

ANC, and subsequent to my letter, there were4

rumors about decrease in property value.  So5

what I did, I did a little computer research6

on the property value of the 12 houses in the7

1500 block of Roxanna Road, plus the two8

houses on Eastern Avenue, and 1400 and 1412 on9

Northgate, and it just happens in comparison10

to 1501, 1501 is number six highest of the 1211

on Roxanna Road.  12

So I was trying to find out where13

the rumors were coming from that there would14

be a decrease in property value, and as a15

matter of fact, my house has the highest16

property value on Roxanna Road.  So if I'm not17

concerned about decreasing property value, I18

think anything otherwise would raise the19

property value.20

And finally, approval was given, I21

understand, from 8212, 8216, and 1400 and 141222
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Roxanna Road.1

That ends my statement.  I'm2

available for questions.3

CHAIRPERSON MILLER:  Thank you4

very much.  Any questions?5

(No response.)6

CHAIRPERSON MILLER:  No questions.7

Thank you.8

MS. BARDER:  My name is Sorita9

Barder.  I live at 1511 Roxanna Road.  I'm10

just here to fully support the addition that11

they want to put on their house.  I have no12

objection to it.  I think it will only enhance13

the beauty of their home.14

Thank you.15

CHAIRPERSON MILLER:  Thank you.16

BOARD MEMBER LOUD:  Thank you.17

I just want to thank both Ms.18

Barder and Mr. Hill for taking the opportunity19

and the time to come down here and be patient20

waiting for their opportunity to speak this21

afternoon.22
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CHAIRPERSON MILLER:  Is there1

anybody here who wishes to speak in opposition2

to the application?3

(No response.)4

CHAIRPERSON MILLER:  Okay.  Not5

seeing anybody, any other questions of Board6

members?7

(No response.)8

CHAIRPERSON MILLER:  Okay.  Would9

you like to make any closing remarks?10

MR. MATTHEWS:  Other than we look11

forward to your approval.12

CHAIRPERSON MILLER:  Okay.  I13

think that we ought to deliberate on your case14

right now.15

This is under Section 223, special16

exception to allow a two-story addition to an17

existing single family detached dwelling not18

meeting the rear yard requirements, under19

Section 44, premises 1501 Roxanna Road.20

Okay.  Under 223, the Board can21

review this as special exception, and I think22
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the Office of Planning did a good job.  I want1

to reference their report a little,2

particularly because they're not here, but3

also because it's very good.4

Two, twenty-three, point, one just5

says that the Board can review an addition to6

a one family dwelling or lot not meeting the7

requirements of 401, 434, 546 or 2001.3 of8

this title in accordance with the conditions9

specified in 3104, Chapter 31 of this title,10

and subject to the provisions of this section.11

And under 3104 we look at adverse12

conditions, harmony with the zone plan, the13

regulations, things like that, and it often14

overlaps with the specific provisions.  And15

I'm just going to go through with some of16

these specific provisions.  You covered them17

well, and there has been no evidence to the18

contrary.19

Two, twenty-three, point, two says20

that the addition shall not have a21

substantially adverse effect on the use or22
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enjoyment of any abutting or adjacent dwelling1

or property, in particular, not affecting the2

availability of light and privacy.3

And as you stated, and as it is4

supported in the Office of Planning report,5

you don't have any neighbors that nearby, and6

there's also the hedging that you were talking7

about, and your addition is not going to8

impact them at all.  In fact, we have letters9

int he record including from your nearest10

neighbors saying that they have no objection.11

(B)  Will the addition unduly12

compromise the privacy of use and enjoyment of13

neighboring properties?  It's the same issue14

we just said.15

Will the addition together with16

the original building is viewed from the17

street, alley, and other public ways18

substantially visually intrude upon the19

character scale and pattern of houses along20

the street frontage?21

Office of Planning found that the22
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new addition would be consistent with the1

character of the neighborhood and has been2

designed to be consistent with the character3

of the neighborhood, and we can see that in4

the plans as well.5

And in demonstrating that it would6

be, you submitted plans and photographs and7

all of those materials that we needed to8

evaluate it.9

Is it in harmony with the general10

purpose and intent of the zoning regs.?  Yes.11

It has continued to be used for residential12

purposes.  It's permitted in the R-1-B13

district.  There's been no evidence to the14

contrary.15

Let's see what else.16

You just have really -- this is a17

pretty straight-forward case.  So I don't18

think that I'm going to belabor this too much.19

ANC supported you.  You've got 13 letters of20

support in the record. Two people have some21

all the way down here to support you, and wait22
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till the case was called, which is great.1

So it looks to me as if this case2

is deserving of 223 relief.  Any other3

comments from Board members?4

BOARD MEMBER LOUD:  Just very5

briefly I wanted to comment the Applicants as6

well and just note that they typify the7

phenomenal quality of citizen leaders that we8

have in Shepherd Park, and I'm glad the rest9

of the city can see that.10

I appreciate your testimony and11

just want to note, again that ANC-4A-01 did12

support this, and we give their decisions13

great weight.14

I also note the testimony15

regarding the buffer of hedges in the rear and16

that there's no visual intrusion from the17

front.  I really appreciated the testimony of18

Mr. Hill and Ms. Barden.  Ms. Barden, I19

believe, is the closest neighbor to you -- Mr.20

Hill -- I'm sorry --  is the closest neighbor21

to you, and I really appreciated the pictures22
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depicting the layout on that corner and the1

fact that there are no neighbors on either2

side and the location of the trees and3

whatnot.4

So just a great effort, and I5

really appreciate you guys taking the time to6

do it.7

VICE CHAIRPERSON ETHERLY:  Madam8

Chair, I'd just like to as Mr. Loud to contain9

himself on his Shepherd Park boosterism.10

(Laughter.)11

VICE CHAIRPERSON ETHERLY:  That12

being said, I'm prepared to move forward.13

CHAIRPERSON MILLER:  Okay.  In14

which case I'm ready to move to grant15

Application No. 17629 of Robin A. Pressman,16

pursuant to 11 DCMR Section 3104.1 for a17

special exception to allow a two story18

addition to an existing single family detached19

dwelling under Section 223, not meeting the20

rear yard requirements, Section 404 at21

premises 1501 Roxanna Road, N.W.22
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BOARD MEMBER LOUD:  Seconded.1

CHAIRPERSON MILLER:  Any further2

comments on this application?3

(No response.)4

CHAIRPERSON MILLER:  Okay.  In5

which all those in favor say aye.6

(Chorus of ayes.)7

CHAIRPERSON MILLER:  All those8

opposed.9

(No response.)10

CHAIRPERSON MILLER:  All those11

abstaining.12

(No response.)13

MS. BAILEY:  Madam Chair, the vote14

is recorded as four-zero-one to approve the15

application.  Ms. Miller made the motion.  Mr.16

Loud seconded.  Mr. Etherly is in support of17

the motion.18

Actually, I'm sorry.  That is19

three-zero-two.  Mr. Mann is not present at20

this time, nor is the Zoning Commission21

member.22
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CHAIRPERSON MILLER:  Thank you.1

And I would also suggest that we2

issue a summary order in this case as there is3

no party in opposition.4

No hearing any objections, then a5

summary order will be issued.  That means6

you'll get it more quickly.7

MR. MATTHEWS:  Right.  Thank you8

very much.9

MS. PRESSMAN:  Thank you very10

much.11

CHAIRPERSON MILLER:  Thank you.12

Okay.13

We're ready for the next case, Ms.14

Bailey, whenever you are.15

MS. BAILEY:  And that is Appeal16

No. 17615 of William J. Harnett, pursuant to17

11 DCMR 3112, from the November 17, 200618

administrative decision of the Zoning19

Administrator, Department of Consumer and20

Regulatory Affairs, to issue Building Permit21

No. 101019, permitting the alteration and22
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repair, including striping five new parking1

spaces in the owner's parking garage.  It's2

identified in yellow in the record, Spaces P-13

through P5.  The property is located at 30304

K Street, N.W.  It's in the W-3 district.5

it's located in Square 1173 on Lot 102.6

And, members of the Board, just7

prior to the Board starting the afternoon8

session, the Board received a Motion to Compel9

from Nixon Peabody.10

CHAIRPERSON MILLER:  Ms. Bailey,11

I'm sorry.  I haven't seen that.  Do you have12

an extra copy of that motion?13

MS. BAILEY:  Yes, ma'am.14

CHAIRPERSON MILLER:  Two, please,15

and then we'll take a look at it.16

(Pause in proceedings.)17

MR. LAPAN:  Madam Chair, I'd also18

like to note that there was also an opposition19

to that motion filed.20

CHAIRPERSON MILLER:  Okay.  Yeah,21

I think we have two filings, one, Appellant's22
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Motion to Compel and opposition to Appellant's1

Motion to Compel.2

So I think what I'd suggest is why3

don't you introduce yourselves for the record4

and then give us just a couple of minutes to5

glance over the pleadings?6

MR. JOHNSON:  Madam Chair and7

members of the Board, good afternoon.  Vernon8

Johnson from Nixon Peabody on behalf of the9

Appellant in this matter.10

William J. Harnett, who is also11

present here today.12

MR. TAYLOR:  Good afternoon, Madam13

Chair and Board.  Dennis Taylor, Assistant14

Attorney General on behalf of the District of15

Columbia and the DCRA and Office of the Zoning16

Administrator.17

Here with me today, our previous18

Zoning Administrator Bill Crews and current19

Acting Zoning Administrator Matthew Le Grant.20

MR. LAPAN:  Good afternoon,21

members of the Board.  My name is Joe Lapan22
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with the law firm of Linowes & Blocher,1

representing the property owner and2

intervenor, Washington Harbor Unit Owners,3

Washington Harbor Condominium Unit Owners4

Association, and I'll allow-co-counsel to5

introduce himself.6

MR. SWEENEY:  Thank you, and good7

afternoon.8

This is Paul Sweeney.  I'm a9

partner with Linowes & Blocher.10

Thank you.11

CHAIRPERSON MILLER:  Okay.  Just12

give us a minute and we'll decide what to do13

about this.14

(Pause in proceedings.)15

CHAIRPERSON MILLER:  We've decided16

we're going to go read in there.  So we're17

going to take a few minutes and read this18

pleadings.  So we'll be back shortly, after we19

have a chance to see what's in here.20

(Whereupon, the foregoing matter21

went off the record at 2:22 p.m.22
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and went back on the record at1

2:26 p.m.)2

CHAIRPERSON MILLER:  Okay.  We're3

back on the record.4

The Board has had an opportunity5

to look at the two filings.  I think Board6

members are going to make a few comments, and7

then we'll let the parties respond to those8

comments and then rule on it. 9

And I think Mr. Etherly would like10

to make the initial comments.11

VICE CHAIRPERSON ETHERLY:  Thank12

you very much, Madam Chair.13

I think it was helpful for the14

Board to take some time to just contemplate15

some of the arguments and some of the requests16

that were made in the two submittals.17

Let me offer what I think are just18

some beginning comments as we kind of proceed19

here.  Ultimately my inclination is perhaps to20

in a very limited way explore the nature of21

the Motion to Compel, but a couple of22
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preliminary comments just kind of in preface.1

First, as my colleagues are aware2

and I'm sure as counsels are aware and members3

of the audience, this Board as far as my4

knowledge would suggest does not have subpoena5

power or the ability to compel testimony, if6

you will.  Definitely in some of my grander,7

more expansive moments I'd love to try to grab8

it, but it is something that this Board lacks,9

in all seriousness.10

Secondly, my concern with respect11

to the Motion to Compel is that it is fairly12

broad in its nature.  There to me is a lack of13

specificity as to precisely what type of14

information is sought.15

Now, clearly there is some very16

specific requests there, and I want to be sure17

to highlight those in the relevant portion,18

the building permit at issue on the appeal,19

the prior notice of violation and notice to20

abate, and correspondence related thereto.21

So there is some specificity22
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there, but broadly speaking, what I'm perhaps1

missing in terms of the Motion to Compel is a2

connection to some prejudice or harm that is3

being alleged by the Appellant.4

I think I understand the5

motivating spirit behind the motion, and that6

is all of a sudden at our last proceeding we7

have a document turn up that was alleged to8

have been relied upon, and it denoted required9

spaces and what have you, and perhaps we10

didn't see that in the file, and so we're11

concerned, number one, about that magical12

appearance -- and I'm using that informally --13

but perhaps we need to be sure that there14

isn't further documentation that perhaps15

haven't been made available to the Appellant.16

So again, in some respects I'm17

speaking lightly, but I understand the nature18

of the motion and the request.  So what I19

would perhaps suggest, Madam Chair, in a very20

limited way because ultimately the Board is up21

against what can they, in fact, compel or22
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direct DCRA or Washington Harbor Condominium1

Association to turn over or divulge, some of2

which, of course, could be privileged in some3

way because there's reference, of course, to4

correspondence between counsel.5

I don't necessarily want to get6

too deeply into that, but I think perhaps7

there's room enough here for a little bit of8

limited discussion by the parties, and in9

particular from the Appellant, on, number one,10

is there a concern here that the Appellant's11

case has perhaps been prejudiced or otherwise12

handcuffed to the extent that you are unable13

to satisfactorily continue with your appeal14

because there's information that you just15

don't have that you need.16

That's part of what's missing in17

the motion here that perhaps I'd like to see,18

and I would really want to be as specific as19

possible on what's happening.20

My concern, and I'll be very up21

front with it is clearly there are other22
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iterations of this dispute happening in other1

venues, in other forums, and I want to be very2

sensitive, but very clear about the fact that3

I don't want this Board to get in the middle4

of that and be used -- and I'm not suggesting5

that that's what's happening here -- but our6

powers to gather information compel evidence7

and all of that stuff are simply not as8

expansive as you may see in another venue.9

So those are my initial reactions,10

Madam Chair, in terms of the Motion to Compel.11

Again, we've gotten, I believe, pretty far12

along in our proceeding.  So I want to be sure13

that I'm clear if I'm hearing from the14

Appellant there's a concern about we're15

handcuffed.  We feel that our prosecution of16

this appeal has been compromised in some way17

because we don't have specific information18

that we need, and here's what that information19

is.20

That's what I would like to21

suggest a need to hear as we kind of deal with22
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this Motion to Compel.1

Thank you, Madam Chair.2

CHAIRPERSON MILLER:  Thank you,3

Mr. Etherly, and I concur with you totally,4

and I just want to add a few more comments,5

especially when we have appeals.  Sometimes we6

have, you know, attorneys that don't exactly7

know the parameters of our proceedings, and8

you know, we look to the courts for guidance9

and we're similar in certain ways with respect10

to procedures but not in others, and we don't11

have subpoena power per se, and we don't have12

this wide open discovery.13

What we have done in instances in14

appeals is we've continued a case if, for15

instance, DCRA hasn't produced documents that16

the Appellants need to pursue their case that17

they should be entitled to have.18

We can do that, and if that's the19

case here, again, it should be argued very20

specifically  that there are documents there21

that are interfering with your being able to22
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pursue the appeal by their withholding it.1

Also, I think we need to keep a2

focus in these appeals.  They are on specific3

legal questions, and they're not on motives4

per se or who did what or why.  They're on how5

do we interpret these regulations, and that's6

what we're looking at.7

So it isn't relevant to use8

whether somebody said something to somebody9

per se.  It may be of interest to you in10

anther way.11

And finally, specifically when I12

looked at the Motion to Compel, it seems to13

reference an understanding that there was a14

requirement to produce correspondence that's15

being referenced, and if that's the case I16

think we need our memories refreshed on the17

Board requiring correspondence to be produced.18

BOARD MEMBER LOUD:  Thank you,19

colleagues, and you've captured it very well.20

I just want to add that for me the21

threshold question  is the authority of our22
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BZA Board to compel records of that sort, and1

just out of an abundance of caution, I wanted2

to ask counsel for Appellants if they have a3

cite or case that would speak to that issue.4

Secondly, if there is some5

authority or some mechanism for us to compel6

or persuade production of these documents, my7

concern is that as worded, most of the8

discovery requests would be overly broad,9

bringing within reach attorney client10

privilege, attorney work product, and so on11

and so forth, which leads me to Mr. Etherly's12

point about drilling down with specificity13

exactly what it is that one would find helpful14

for the issues before the BZA.15

So those are my concerns and16

hopefully we'll hear some feedback on that as17

we proceed.18

CHAIRPERSON MILLER:  Okay.  So19

we're all basically on the same page up here.20

So why don't we start with the Appellant, if21

you want to address the Board.22
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MR. JOHNSON:  Thank you, Madam1

Chair and members of the Board.  Thank you for2

considering the motion and the circumstances3

underlying it.4

Let me say that it was my5

recollection that the last time we were here,6

at the very tail end of things when we were7

adjourning and we were talking about dates and8

scheduling, that there was a discussion about9

the subject of correspondence that the10

intervenor and/or the intervenor's counsel had11

with the Zoning Administrator at the critical12

time in this matter.13

And Mr. Etherly referred to the14

drawing that was produced, which is what led15

to that discussion, and I mean, the drawing16

itself, on it, it says it's Attachment 1 to17

something, and we don't know what and we don't18

have a copy of what it was an attachment to,19

nor do we have a copy of the other attachments20

that were included with it.21

And my recollection was that we22
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had a discussion about who prepared this, who1

did the writing on it.  Ms. Vaias indicated2

that it was her who did the writing, and the3

Zoning Administrator said that there was4

various correspondence over a period of time5

that he had, not just in person meetings, but6

correspondence and submissions that were made7

to him as part of this whole process.8

And I understood that one of the9

last things we talked about was, well, are we10

going to get copies of that, and I thought11

that it was understood that we would, and12

that's what led to this filing because I sent13

somebody down to check the record on Friday14

and found Friday afternoon that nothing had15

been filed, and I thought that as a matter of16

completeness of the record, that it was at17

least understood, if not ordered, by the Board18

that that should be part of the record so that19

we could see everything that the Zoning20

Administrator considered and relied upon in21

making his determination that this building22
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permit could issue as a matter of right.1

And that is at the center of this2

appeal.  Was that determination correct?3

We are contesting it, and DCRA on4

the first day of the hearing gave everybody5

this notebook that contains what we understood6

was the information in DCRA's official file on7

this.  It does include a drawing, which is8

marked page 2, DCRA-002, and we were working9

from the assumption all along when we got the10

prehearing submissions of the parties and we11

prepared for this appeal that this was the12

drawing that the Zoning Administrator had13

relied up, and so we were prepared to pursue14

this appeal and to focus on, among other15

things, whether that drawing satisfies the16

requirements of the zoning regulations for a17

dimensioned plan that includes the size of the18

parking spaces, the size of the driveways, the19

other information that is required by that20

particular section of the zoning regulations,21

which is 2100.2.22
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And I think pretty clearly this1

drawing does not comply with 2100.2, and if2

you remember it was sort of as an aside, I3

think, during Mr. Crews' testimony when I4

started to question him about this drawing.5

I think he said, "Well, that isn't really the6

drawing that I looked at."  And we were7

talking about the official stamp that's on it.8

And if you remember, Mr. Taylor9

had another blow-up of that drawing with a red10

stamp that said"official," and he wanted Ms.11

McCarthy to testify from that because that was12

the official drawing that the Zoning13

Administrator relied on.14

Well, in the midst of I think it15

was the beginning of the cross examination,16

the Zoning Administrator said, "You know what?17

That isn't what I looked at," and he pointed18

to something else and said, "What I looked at19

was more like that," and there was a bunch of20

shuffling of papers, and this Attachment 121

turned up.22
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And we were told, unbeknownst to1

us because that's never been produced to us or2

disclosed in the prehearing submissions as the3

BZA rules require, "this is the drawing that4

I relied on."5

And so we have to now be prepared6

to pursue an appeal that adjusts to the fact7

that there's this other drawing that a lawyer8

prepared that apparently was given to the9

Zoning Administrator, isn't part of DCRA's10

file, but is what the Zoning Administrator11

apparently looked at and relied on.12

And because there is this other13

correspondence that this was an attachment to14

and a part of, I think for fairness purposes15

and for completeness of the record, that has16

to be included in the record.  And in every17

case there are prehearing submission18

requirements that the parties are required to19

fulfill.  The Board certainly has the power to20

enforce those and apply those, and as part of21

that, we should have received from somebody,22
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whether it's from DCRA or from the Intervenor,1

the full documentation that went along with2

this Attachment 1.3

The request in the Motion to4

Compel was intended to be directed5

specifically to that correspondence, and the6

breadth of the request, referring to the7

notice of violation, referring to the prior8

zoning matter, referring to the other issues9

that are in there, was really just for the10

sake of making sure that we swept into it all11

of that correspondence.12

So, for example, we didn't get a13

statement that, well, this particular piece of14

correspondence wasn't really in the context of15

the building permit.  It was in the context of16

the other prior appeal that was before BZA or17

something like that.18

We wanted to sweep into it the19

full context in which this correspondence was20

had with the Zoning Administrator, and in21

fairness, to ask an Appellant to move forward22
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with an appeal, to put on a case without1

knowing exactly what the Zoning Administrator2

had in his mind, knew and relied upon, really3

handcuffs us, at least one hand behind our4

back, that we're fighting something that we5

don't exactly know what the decision making6

process was or how the decision was reached.7

And the question is specifically8

did this decision comply with the zoning9

regulations.  In other words, when the Zoning10

Administrator made his determination that this11

building permit could issue and he said that12

he did that, he said that he found it in13

compliance with the zoning regulations.  When14

he did that, what was he looking at?  What was15

he relying on?  Where did he fall short of the16

mark?  And how can we show you that based on17

the information that was in front of him, he18

should have known or determined that it did19

not comply with the zoning regulations.20

And as we sit here right now, we21

don't have that information.  I thought that22
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at the last hearing we had reached an1

understanding that we were going to have this2

information and that's why we filed the Motion3

to Compel yesterday, because we realized that4

it hadn't been included in the record and it5

really should be included in the record.6

So in terms of the breadth issue7

and the attorney-client privilege issue, I8

think that those concerns really we weren't9

trying to sweep broadly and have somebody give10

us every single piece of paper that relates to11

this.12

But we ought to at least have the13

correspondence that came back and forth in14

private between the Intervenor and the Zoning15

Administrator that led the Zoning16

Administrator to make the decision that we are17

contesting that you are reviewing that you18

need to determine whether it was correct or19

not.20

And that's what this was designed21

to get at.  I think you do have the power to22
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enforce the prehearing submission requirements1

and to require the parties to provide the2

information upon which the decisions were made3

and the defense will be based, and that's what4

we're asking.5

I hope that addresses the6

questions that the Board members had.  I'm7

certainly prepared to answer additional8

questions, but that's what led us to make this9

filing, and that's why we are entitled to this10

information, and it's important for us to have11

it instead of, again, having a situation where12

in the middle of an examination a witness13

says, "Well, here's something else," and14

another piece of paper comes out and we have15

had no time to examine it, test it, test it16

for accuracy or react to it.17

CHAIRPERSON MILLER:  Thank you.18

Any questions right now?19

VICE CHAIRPERSON ETHERLY:  So20

thank you very much, Madam Chair.21

Thank you, Mr. Johnson.  I most22
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certainly understand the arguments and the1

rationale for the Motion to Compel.2

Let me ask then is it your sense3

that in the absence -- this is not so much a4

hypothetical question, but to an extent it's5

presuming for the moment going forward that6

all we have is what has been referred to as7

Attachment 1, i.e., the infamous document now;8

is it your testimony that your ability to move9

forward with the appeal in the absence of any10

other supporting documentation pursuant to11

this diagram of the parking garage, you would12

not be able to proceed forward?  Is that your13

sense at this point?14

MR. JOHNSON:  Mr. Etherly, to be15

candid, I'm not sure that I can answer that16

question without discussing it with my client17

because I know this process has gone on a long18

time.  We don't want it to be delayed.  We19

certainly want a resolution on this, but it's20

difficult for me to say because I know right21

now we're operating at least partially in the22
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dark as to what happened.1

And so I would hate to have a2

situation where the hearing concludes and a3

decision date is set, and we wind up finding4

something that leads us to come back to the5

Board and ask for reconsideration or ask to6

reopen the record to put something in that we7

didn't otherwise previously know about.8

So I think really ultimately that9

decision is Mr. Harnett's.  If he wanted to10

move forward and task the risk that we don't11

have the full picture, I think I would want12

the opportunity to discuss that with him and13

ultimately for him to make that decision.14

VICE CHAIRPERSON ETHERLY:  And I15

certainly appreciate that answer, and I'm sure16

that the opportunity would most certainly be17

afforded.18

Part of what I'm balancing here,19

and this is a little bit, again, in response20

to the argument, and I know, of course, we21

still have to hear from the Intervenor and22
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from DCRA, but also just as my colleagues and1

I try to parse this, is I'm balancing this2

just as one Board member between, one, this3

Board's responsibility as a fact finder, if4

you will, to determine what the appropriate5

evidence is.  So to an extent, I'm filtering6

this through do I have enough up here to7

answer the questions that have been alleged in8

terms of the error that may have been9

committed by the Zoning Administrator in10

regard to this case and/or Washington Harbor.11

And I'm balancing that with do you12

and your client have enough information to13

satisfactorily  satisfy your burden as the14

Appellant in this case.  So there are kind of15

those competing considerations there, and I16

think I'm very clear on your argument.17

One of the next questions I will18

have as we begin to move down the line here is19

clear, and I think it's a question that you're20

asking.  Is DCRA -- do we have everything in21

front of us that you can reasonably point to22
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as being part of the Zoning Administrator's1

decision making process at the time in2

question?3

That would probably be my next4

question.  But the difficulty to an extent5

here is on any given day in any appeal before6

this body, we all walk in this room knowing7

that there may be some new information that8

comes forward.  So part of it is at what point9

do we say, "Stop.  I think we have enough."10

And it may fall on the Board that11

today.  Okay.  I think we have enough to still12

move forward, and so that's kind of what I'm13

struggling with, again, for the benefit of my14

colleagues and for the parties involved here,15

but I appreciate your argumentation and to an16

extent my desire to hear further argumentation17

was a little bit of saying I'm not convinced18

that you've satisfied your burden that we need19

more information, but I think you've made some20

credible points here that at least merit a21

response from DCRA at the appropriate time.22
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Don't need to respond to that, and1

again, I understand your comment that I'll2

need to talk with my client to determine as to3

whether he feels comfortable that we have4

enough to move forward on.  5

So I thank you, Madam Chair, for6

the opportunity to ask questions, and I'm7

looking forward to further testimony on the8

motion.9

I'm not the biggest fan of motions10

practice all the time, especially when we get11

in our appeals.  As my colleagues know, I12

oftentimes am just like let's just get to the13

meat of it and sort it out, but I appreciate14

the question and the concerns that are being15

raised and feel that there's a little more16

meat on the bone now to contemplate relative17

to the motion.18

It doesn't mean I'm there yet19

because I still have some outstanding20

questions, but thank you.  Thank you, Madam21

Chair.22



62

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS

1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C.  20005-3701 (202) 234-4433

BOARD MEMBER LOUD:  I just have1

one question for counsel, and that is knowing2

what you know now about Attachment 1 and some3

of the circumstances surrounding how it4

ultimately was reviewed, are you able to5

clearly articulate questions regarding6

documents that you might want related to that7

attachment?8

In other words, the motion was and9

you can see it was just overly broad.  We10

didn't understand -- at least I didn't11

understand -- where you were going with the12

wording contained in the motion.13

But listening to you, it's a lot14

more clear what you're looking at.  My15

question would be can you articulate that with16

greater specificity, with some kind of limited17

voir dire?18

It would be helpful to you not19

saying -- you know, we could get into that,20

but I'm just trying to find out now that you21

know that there's this Attachment 1, it's22
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attached to something that you didn't know1

about the first time.  Are you able to be very2

specific about what you're looking for3

relative to Attachment 1 and not go beyond4

that?5

MR. JOHNSON:  I think I could be6

very specific, and what I would want is7

Attachment 1 was part of another document, and8

there were other attachments, and there was a9

document that these were attachments to.  We10

would like that document.11

We would also like the other12

written correspondence that was exchanged13

between DCRA, the Zoning Administrator, and14

Washington Harbor in the context of the events15

that led up to the building permit application16

and the building permit being issued on17

November 17th, 2006.18

I know there was a series of19

discussions.  There were meetings; there was20

correspondence.  I don't know when it started,21

but presumably it was over a period of time,22



64

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS

1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C.  20005-3701 (202) 234-4433

and I don't -- we may be talking about two or1

three items of correspondence that were2

submitted to the Zoning Administrator.  We may3

be talking about four of five, but whatever it4

was, that was clearly part of what the Zoning5

Administrator reviewed and relied upon in6

making his determination, and so that should7

be part of the record and we should have that.8

CHAIRPERSON MILLER:  I want to9

hear from the other parties, but I just wanted10

to ask you:  did you FOIA for that kind of11

information?12

MR. JOHNSON:  We have actually13

just sent something in.  So we don't have a14

response back.15

CHAIRPERSON MILLER:  All right.16

Why don't we move on then and hear from DCRA?17

MR. TAYLOR:  Okay, Madam Chair.18

To begin, I must respectfully state that I do19

not share the same recollection as Mr. Johnson20

regarding your instructions to provide any21

specific items.  I did the look for other22
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reasons this past week to see if by chance the1

transcript had appeared on line.  It had not.2

So I cannot say with any certitude as to3

exactly what is in that transcript, but I do4

not have the same recollection that he has.5

Second of all, admittedly this is6

not the typical situation before this Board7

simply because we have a decision made by one8

Zoning Administrator who is no longer Zoning9

Administrator and things are inevitably going10

to be a little bit challenging in such11

situation.12

I would still submit to you that13

it is correct that the Exhibit 002 is a copy14

of the document that was filed with the formal15

application.  However, I think there needs to16

be a little bit of history brought into this17

discussion.18

Prior to the issuance of the19

permit, there was an appeal before this Board20

where the condo association was appealing a21

notice of violation issued by the Zoning22
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Administrator.  The actual issuance of that1

violation was before my time.  So I am really2

not fluent in all of the facts leading up to3

it or any communications that happened before4

that notice of violation.5

What I can represent to you is6

that there were a certain number of7

communications, whether they be oral or8

written, that were part of settlement9

discussion for the appeal before you, and the10

way this worked down, it was essentially a11

settlement agreement that the Zoning12

Administrator agreed that the striping that13

had put down did meet the zoning regulations.14

It's just that a building permit needed to be15

issued.16

It was done improperly because17

there had not been a permit; that that18

improper putting down the striping could be19

cured by procuring the building permit.20

The ANC, which had weighed in at21

that point, stated they agreed that a permit22
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should have been required.  The Zoning1

Administrator undoubtedly took that into2

consideration, although I don't know that it3

has been discussed in testimony at this stage.4

In other words, it is really5

impossible to separate the current appeal from6

the previous appeal because the current appeal7

is based on the settlement of the previous8

appeal.  Any documentation, any correspondence9

between the parties would have been part of10

the previous appeal.  It doesn't mean they11

can't be produced, but just to set things into12

context.13

I would also like to bring to your14

attention the notebook of exhibits that DCRA15

produced.  I do not believe that it has ever16

been represented that this notebook is the17

complete file of everything that DCRA has ever18

looked at, done on this matter, every scrap of19

paper.  This notebook was a compilation of20

documents that DCRA believed to be relevant to21

this appeal.22
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During the examination of Mr.1

Crews and cross examination of Mr. Crews2

another document was identified actually3

through the cross examination, which of course4

is fair game.  That document has been5

produced.  Everyone has a copy of it.  6

It would be DCRA's position that7

the Appellant can go ahead after the two weeks8

of study to continue their cross examination9

of Mr. Crews regarding his evaluation of the10

document that he already testified that he11

relied upon.12

The BZA rules for production, I13

think, are well settled and need not be14

discussed further here.  DCRA feels that it15

has compiled fully with those rules.16

And that ends my response at this17

time.18

CHAIRPERSON MILLER:  I wanted to19

ask you.  Can you or one of your witnesses20

tell us what this is an attachment to, this21

document, to have that context of what this22
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document was with or no?1

(Pause in proceedings.)2

MR. TAYLOR:  Madam Chair,3

regrettably, I cannot.  It is a loose document4

in the file.  It is not attached to anything,5

and I have been advised that the previous6

Zoning Administrator does not have7

recollection of it being attached to something8

else.9

CHAIRPERSON MILLER:  Okay, and10

just with respect to your reference to11

settlement agreement, it sound like that the12

ZA would withdraw the notice of a violation in13

exchange for the condominium owners14

association applying for a building permit.15

MR. TAYLOR:  That is correct,16

Madam Chair.  The Office of the Zoning17

Administrator in this situation was much more18

interested in bringing the condominium19

association into compliance than to proving20

any point with a notice of violation.21

With the securing of the building22
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permit, we considered the matter to be cured,1

and there was no point in going forward, and2

thus, their appeal was withdrawn.3

CHAIRPERSON MILLER:  Okay.  I just4

wanted to understand that.  I mean, I5

understand what happened and what the exchange6

was and why that could make sense and all of7

that.  I just wondered what do you mean by8

settlement agreement though?  Is that actually9

a written agreement or is that just terms that10

they all came to and that's what happened?11

MR. TAYLOR:  It is the latter,12

Madam Chair.13

CHAIRPERSON MILLER:  Thank you.14

VICE CHAIRPERSON ETHERLY:  Just as15

a follow-up, I think I'm very clear, Mr.16

Taylor, that there's perhaps no further17

information regarding the lineage of this18

document, but let me be sure that I'm clear.19

Is DCRA or the Zoning20

Administrator's Office in a position to speak21

to what it believed to be the source of this22
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document that's here or are we simply limited1

to it's part of the file and it appeared in2

the file and that's the extent of what we can3

testify to?4

MR. TAYLOR:  It is my5

understanding that testimony would elicit a6

recollection that that document was produced7

to the Zoning Administrator by the condominium8

association.9

VICE CHAIRPERSON ETHERLY:  Okay,10

and that would be the extent of the Zoning11

Administrator's knowledge.12

MR. TAYLOR:  Correct.13

VICE CHAIRPERSON ETHERLY:  Okay,14

okay.  Thank you very much.  15

I'll just flag as a heads-up that16

I'll then turn to the association for a17

similar discussion on the document then when18

we hear from --19

CHAIRPERSON MILLER:  Right.  I20

think that's what we were hearing, I think, in21

the last hearing, that the attorney actually22
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prepared it and gave it to the Zoning1

Administrator, if I recollect, but that can be2

explored further, I think, in this proceeding.3

VICE CHAIRPERSON ETHERLY:  I mean,4

to an extent I won't say it's immaterial.5

Again, I guess the point is we're fast6

approaching, okay, what do we do with all of7

this.  You know, we have the Motion to Compel8

in front of us.  We have what appears to be9

limitations on what's available and what's10

here.  I think I'm hearing from DCRA that it11

believes it has produced all of the pertinent12

information that is within its possession13

pursuant to the decision around the issuance14

of this permit, and that it has nothing else15

left to give per se.16

Would that be an accurate --17

MR. TAYLOR:  That is a very18

accurate representation.  The relevant19

documentation has been produced that is20

sufficient for illuminating the Zoning21

Administrator's decision.22
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VICE CHAIRPERSON ETHERLY:  And1

with respect to this particular document,2

perhaps more as a refreshment of my3

recollection, is it your recollection that4

your client, the Zoning Administrator,5

testified to relying upon this document as6

part of his decision making or was it more so7

DCRA Exhibit 002?8

MR. TAYLOR:  My recollection is9

that his primary reliance was upon the10

document that for convenience we'll call11

Attachment No. 1.12

VICE CHAIRPERSON ETHERLY:  Okay.13

Thank you.14

Thank you, Madam Chair.15

CHAIRPERSON MILLER:  All right.16

Let's turn to the owners.17

MR. LAPAN:  Yes, thank you very18

much.19

Again, Jose Lapan, Linowes &20

Blocher, representing the association.  21

Let me see if I can try and help22
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the Board out here a little bit because I1

think this is a relatively simple issue that2

we can understand and figure out here.3

First of all, let's place aside4

whether the Board required this to be5

produced.  We don't think that that happened.6

Let's place aside for the moment the authority7

of the Board to compel any of these type of8

documentations because I have some pretty9

substantial questions as to whether you do.10

But the Zoning Administrator has11

testified that he relied on this document, and12

the Appellant is right that we are here to13

talk about whether there is a violation of the14

zoning regulations in the creation of these15

five spaces.16

The Zoning Administrator has17

testified that he relied on this document in18

analyzing whether or not there was a violation19

of the zoning regulations.  That document is20

no before us as it was before the Zoning21

Administrator to discuss whether there was a22
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violation of the zoning regulations.  1

That's what the BZA is here to2

look at.  We can all see the plan and we can3

all discuss the substantive issue, which we've4

been itching to discuss for three days now and5

haven't really gotten a chance to do because6

there's been a lot of background noise, is7

what I would call it.8

The Zoning Administrator, again,9

is here and has testified to what he relied10

on.  Let's ask the Zoning Administrator, you11

know, what this document means to him. 12

This document was provided to the13

Zoning Administrator over the course of many14

different meetings and as the city referred15

to, there was an ongoing process, an ongoing16

situation here with a violation that folded17

into the rescinding of a violation that folded18

into the application of a building permit.19

This plan was provided in20

meetings.  It provided the basis for showing21

the Zoning Administrator that there was no22
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violation of the zoning regulations, something1

that we will talk about more when we get the2

chance to present that portion of this case3

which hasn't been really presented yet.4

So, again, the Zoning5

Administrator is here.  We all have it in6

front of us.  Let's ask him.  Let's discuss it7

and let's move on to discuss the substance of8

this case.9

We don't think that there's any10

further delay that is warranted.  This is,11

again, the third day.  Any prejudice, first of12

all, I don't believe there any prejudice to13

the Appellant.  They've had this plan for two14

weeks.  They are fully aware of the issues on15

appeal.  It is their appeal.  They're fully16

aware of our response to those issues.17

There's been a prehearing statement.  There's18

been a lot of discussion of those issues.19

Any prejudice that there may be,20

respectfully, would be, I believe, a self-21

created prejudice.  They've had this for two22
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weeks.  It was not at all clear that this was1

asked to be produced by the association or the2

city.  To my knowledge, the Appellant didn't3

ask the city or the association to provide4

this two weeks ago or do, as you indicated, a5

FOIA request two weeks ago.6

The association did do a FOIA7

request with respect to past building permit8

applications because in a prior -- on the9

first day of testimony, the Appellant raised10

an issue as to, you know, the history of11

approvals and those type of issues.12

The association immediately did a13

FOIA request to research that question, did14

not come in here later claiming a prejudice or15

a hardship.16

So, again, let's continue.  Let's17

move on and discuss the substance of this18

case.  19

Thank you.20

CHAIRPERSON MILLER:  Okay.  Any21

other questions?22



78

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS

1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C.  20005-3701 (202) 234-4433

(No response.)1

CHAIRPERSON MILLER:  Okay.  Then I2

think I'm ready to go under motion and3

deliberate this quickly.4

I would move to deny the motion to5

compel.  I'm not convinced that DCRA is6

impeding the Appellant from information they7

need to pursue their appeal, and if they were,8

I'm not sure this is the way they would go9

about getting it.  I think they would do a10

FOIA request or we would continue if we saw11

that there was a document that needed to be12

put in the record for our deciding the matter13

before us.14

Again, I would say this is a legal15

question.  What's the right way to interpret16

the regulations?17

And so to me it seems to me not18

relevant as to even who advised this Zoning19

Administrator or what he might have said20

before he got this document, who he got it21

from, although we actually know who he got it22
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from.1

What's going to be important is2

was the Zoning Administrator right, and I3

would think that this document would be being4

used by the Zoning Administrator to show why5

his decision is right and by the Appellant to6

show it's wrong.7

So we're not interested really in8

a whole bunch of E-mail or correspondence or9

really I now at this point don't seem that10

important as to what the document might have11

been attached to.  It might have been attached12

to a document in another proceeding.13

What's important is that the BZA14

is going to or the former BZA is going to come15

and explain how he made its decision and that16

can be challenged by the Appellants.17

And if he were relying on18

information that he wasn't producing that19

would be something else, but he's going to20

rely on whatever they put in the record to21

show what he relied on.22
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So that's where I am on that, and1

I'd like to hear from my colleagues.2

BOARD MEMBER LOUD:  I'm very, very3

sympathetic to the Appellant's argument.  You4

know, in some respects I would like to have5

had explored more in terms of what this may6

have been attached to, but I'm persuaded by7

you, Madam Chair, in terms of ultimately what8

are we here to do, and it boils down to being9

really a legal issue and interpreting the10

Zoning Administrator's decision against the11

applicable regs.12

So I'm not in favor of granting13

the motion to compel.  I don't see any harm,14

however, in allowing some kind of limited voir15

dire, and I mean limited, on what this16

document may have been attached to.  I think17

that the testimony from Mr. Crews or at least18

the whisper in the ear of Mr. Taylor is that19

it was attached to nothing, and without there20

being some indication that it was attached to21

something, I'm inclined to just agree with22
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you, Madam Chair, that it's not something we1

should probe much further.2

VICE CHAIRPERSON ETHERLY:  I'll3

echo the comments and sentiments of my fellow4

colleagues.  I agree with you wholeheartedly,5

Madam Chair.  I think after our discussion I6

think my initial gut is probably still where7

I am in terms of dealing with this.8

I think what's important here is,9

as you indicated, whatever decision the Zoning10

Administrator made, was it the right decision11

under the zoning regs., and I think we have12

information in front of us to parse out the13

answer to that question.14

I still am not convinced that15

there's an adequate harm or any harm or16

prejudice, for that matter, that would be17

suffered by the Appellant to proceed forward18

in the conduct of their case with what we19

currently have in front of us.20

I think counsel for the21

condominium association put it best in terms22
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of characterizing it as background noise.1

Again, that's not to minimize the concerns2

about the importance of this additional3

documentation, but I think ultimately we as a4

Board looking at what we have in front of us,5

I think we're fast approaching a point where6

we have all of the necessary pieces to sort7

out what the ultimate puzzle is here.8

So I'm prepared to move forward,9

Madam Chair, with your direction.10

CHAIRPERSON MILLER:  Okay.  Yeah,11

well, first of all, let me say I'd like to12

move to deny the Motion to Compel.  Do I have13

a second?14

VICE CHAIRPERSON ETHERLY:15

Seconded, Madam Chair.16

CHAIRPERSON MILLER:  All those in17

favor, say aye.18

(Chorus of ayes.)19

CHAIRPERSON MILLER:  All those20

opposed.21

(No response.)22
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CHAIRPERSON MILLER:  All those1

abstaining.2

(No response.)3

CHAIRPERSON MILLER:  Do you want4

to call the vote just on this and then we'll5

move off of it?6

MS. BAILEY:  Madam Chair, the vote7

is recorded as three-zero-two to deny the8

motion to compel.  Ms. Miller made the motion.9

Mr. Etherly seconded.  Mr. Loud supported the10

motion.  Mr. Mann and the Zoning Commission11

member are not present at this time.12

CHAIRPERSON MILLER:  Okay, and I13

just wanted to echo Mr. Loud to a certain14

extent about this Attachment 1 document in15

that I certainly would expect if the16

Appellants want to explore in cross17

examination or whatever how this came before18

the Zoning Administrator or how he used it in19

his decision making, et cetera.20

But that motion went to needing21

more documents and asking us to compel them,22
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not to limiting your pursuing questioning a1

little bit for the context of the document.2

Okay.  So we ought to pick up3

where we left off before.  I think Mr. Crews4

was being cross examined; is that correct?5

MR. JOHNSON:  That is correct.6

MR. TAYLOR:  Yes, ma'am.  We had7

interrupted the cross examination for another8

witness' direct testimony.  So I believe that9

Mr. Johnson is still in the middle of his10

cross of Mr. Crews at this stage.11

CHAIRPERSON MILLER:  Okay.  Is12

that everybody's recollection?  Ms. Bailey's?13

MS. BAILEY:  Yes.14

CHAIRPERSON MILLER:  Okay, fine.15

Mr. Crews, do you want to come forward then,16

please?17

Do you want to introduce yourself18

for the record?19

MR. CREWS:  I'm Bill Crews.20

CHAIRPERSON MILLER:  Do you want21

to give an address?22
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MR. CREWS:  Oh, 637 Constitution1

Avenue, N.E.2

CHAIRPERSON MILLER:  Okay.  Thank3

you.4

Mr. Johnson.5

MR. JOHNSON:  Thank you, Madam6

Chair.7

Good afternoon, Mr. Crews.  May I8

ask you to take the notebook of the DCRA9

exhibits there, and I'm going to start by10

asking you some questions about some of the11

things in there.12

First of all, if you could turn to13

page DCRA-002, that's the drawing that we've14

been talking about.  Do you see that?15

MR. CREWS:  Yes, yes.16

MR. JOHNSON:  And on this17

particular copy, it has a stamp that appears18

to say PERM.  Do you see that?19

MR. CREWS:  Yes.20

MR. JOHNSON:  And I think we asked21

you last time if that stamp is one that you22
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are familiar with.1

MR. CREWS:  Right, you did ask2

that, and I believe my response was that, no,3

it was not one that I was familiar with.4

MR. JOHNSON:  The last time we5

were here there was a blowup of this drawing6

that had a red stamp that said "official."  Do7

you recall that?8

MR. CREWS:  No.9

MR. JOHNSON:  Are you familiar10

with a red stamp that says "official"?  Is11

that something you've ever seen in use at12

DCRA?13

MR. CREWS:  No, I'm not familiar14

with a red stamp that would say "official."15

MR. JOHNSON:  Now, turning our16

attention to page 002, is this a document that17

you've seen before?18

MR. CREWS:  Yes, I've seen it19

before.  I'm not sure in what context20

specifically.21

MR. JOHNSON:  Did you rely on this22
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document in any part in approving the issuance1

of the building permit?2

MR. CREWS:  I don't believe so.3

MR. JOHNSON:  And had you been4

given this drawing and this drawing alone in5

the context of reviewing the building permit6

application, would this have been sufficient?7

MR. TAYLOR:  Objection.8

Hypothetical.  The witness has no basis to9

answer.10

CHAIRPERSON MILLER:  Do you want11

to explain it?12

MR. JOHNSON:  Sure.  DCRA says13

this is the document that was attached to the14

building permit.  So I'm certainly permitted15

to ask if that were the case would this have16

been sufficient to allow the Zoning17

Administrator who made the decision to agree18

that the building permit should be issued.19

CHAIRPERSON MILLER:  I tend to20

think it's an okay question for a Zoning21

Administrator to answer.22
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MR. CREWS:  Again, I don't1

recollect that this was attached to the2

building permit application.  I don't believe3

it would be sufficient, which is why I think4

last time when I was asked this question I5

said, "Well, wait a second.  This Attachment6

1 was what I needed to know," because this7

whole aspect was that during the settlement8

discussion was the analysis of which part of9

Chapter 21 applies to all parking spaces, and10

which portions apply only to the required11

spaces.12

And as I was able to consider that13

question, I was able to understand in terms of14

Section 2118.9, which gives the rules of15

interpretation and indicating that then you16

could make an analysis of which of the17

provisions of Chapter 21 apply to all parking18

spaces and which apply just to the required19

spaces.20

And my whole point in the21

settlement discussions was that in order to22
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insure compliance with the zoning regulations,1

any restriping of any spaces needed to be2

approved by the Zoning Administrator in order3

to make sure that all of the various4

provisions were met.  In other words, and5

particularly for the required spaces in terms6

of that the required spaces were maintained7

and were not altered, and so our agreement in8

the first instance was that -- and then my9

recollection that Attachment 1, again, was10

provided during that discussion at some point,11

which pointed out which one of the required --12

which spaces were the required spaces and has13

their dimensions on them, and then it was14

clear that the new parking spaces did not15

impact; in other words, the restriping did not16

impact on the required parking spaces, and it17

did not impact on the requirements for the18

required parking spaces.19

And so, therefore, that was why in20

the settlement discussions that we were able21

to say, okay, if you agree -- their appeal was22
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that to add non-required parking spaces they1

didn't need a building permit, and so our2

agreement in the settlement was that, okay,3

they would apply for a building permit because4

and my inclination is to say that as part of5

the settlement discussion I had this in front6

of me so that I could see that it really7

didn't -- there wasn't a substantive problem8

with the restriping.  It was the procedural9

thing to apply for the building permit so that10

we could assure that there was no impact on11

the required parking spaces and the provisions12

for the required parking spaces.13

MR. JOHNSON:  Now, the, quote,14

unquote, settlement discussions that you're15

referring to are discussions that you had with16

counsel from Linowes & Blocher for the17

association.  Am I right about that?18

MR. CREWS:  Yes.19

MR. JOHNSON:  Was there a specific20

individual that you were dealing with or was21

it a number of individuals?22
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MR. CREWS:  They were both -- Mr.1

Lockhart (phonetic)?  I apologize.  It was Joe2

and Emily.  Sorry.3

PARTICIPANT:  Blocher?4

MR. CREWS:  No, Lockhart.5

MR. LAPAN:  I'm Mr. Lapan.6

MR. CREWS:  Lapan.  Excuse me.7

I'm sorry.8

MR. JOHNSON:  You met with him9

together?10

MR. CREWS:  Yes.11

MR. JOHNSON:  And you exchanged12

correspondence with him over a period of time?13

MR. CREWS:  There were14

conversations and at least one, if not two15

meetings and E-mail exchanges, none of which16

I have access to at this point.17

MR. JOHNSON:  Because it's with18

DCRA.19

MR. CREWS:  Right, right.20

MR. JOHNSON:  Okay.  So you wrote21

things to them, right?22
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MR. CREWS:  I think I have --1

whatever I may have either written or2

discussed either by phone or in person, I have3

articulated the substance of those discussions4

at this point with the inclusion of the5

provision of this Attachment 1, which to me6

gave me the information I need to know that7

the provisions of the zoning regs. were being8

complied with for these new parking spaces.9

MR. JOHNSON:  Over what period of10

time did these discussions, meetings, and11

correspondence take place?12

MR. CREWS:  Probably since when I13

started, shortly after I started in the fall14

of '05 through the issuance of the building15

permit.16

MR. JOHNSON:  And during that17

time, just so it's clear, there were things18

that you wrote and sent to them.  Yes?19

MR. CREWS:  They, again, would20

have been relatively minor or insignificant21

and certainly not in any additional way of22
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what I just described in terms of the process1

of what I was trying to do was figure out what2

provisions of Chapter 21 applied to what3

parking spaces, and the discussion with them4

of Attachment 1 that was able to show me that5

the required parking spaces were there and6

were not being altered in any way during the7

restriping.8

MR. JOHNSON:  And so the substance9

of the things that you wrote to them would10

have related to those issues that you've just11

referenced.12

MR. CREWS:  Yes.13

MR. JOHNSON:  Okay.14

CHAIRPERSON MILLER:  Is that the15

end of that line of questions?16

MR. JOHNSON:  It is.  I want to17

make clear if everybody can stipulate that18

there was correspondence back and forth19

between DCRA, between the Zoning Administrator20

and Linowes & Blocher over a period of time,21

that's all I'm trying to nail down.22
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CHAIRPERSON MILLER:  I think1

you've nailed it.  I mean, I'm not sure how2

that helps us make our decision, but I just3

want to jump in and make sure I understand and4

the Board understands.5

Mr. Crews, were you saying that6

Attachment No. 1, which we were interested in7

like where this came from, what's the context;8

is sounds as if it was prepared by Linowes &9

Blocher in connection with the, quote,10

settlement discussions.11

Is that correct, to show you how12

the parking regulations were being complied13

with and specifically to show you where the14

required spaces were?15

MR. CREWS:  Right.16

CHAIRPERSON MILLER:  Okay.  So we17

do have a context for this Attachment 1, and18

we know where it came from and what the19

purpose behind it was.20

And I wanted to ask you one other21

thing.  Did you say that you don't need a22
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building permit for additional non-required1

parking spaces?2

MR. CREWS:  No, my point was that3

any reconfiguration of parking required a4

building permit in order to make sure that all5

of the provisions, but again, I'd have to say6

the focus would be on the required spaces7

mainly because that's most of the provisions8

in Chapter 21 are applicable only to required9

spaces.10

But if you don't have a building11

permit, then you don't know what the impact is12

on the required spaces because you don't have13

a drawing that gives you that information.14

CHAIRPERSON MILLER:  And the15

drawing that gives you that information, is16

that then attached to the building permit or17

no?18

MR. CREWS:  It should be.19

CHAIRPERSON MILLER:  Should be.20

Okay.21

MR. CREWS:  Yeah, and that's where22
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I'm not sure in this process where the1

confusion arose in terms of Attachment 1 or2

DCRA-002 because, as you all witnessed last3

time, I mean, you know, there was obvious4

physical manifestation of my "well, wait a5

second.  No, it's this one here."6

And again, this came early, you7

know, early during the settlement discussions.8

You know, I had no context of what was what,9

and so they provided me with Attachment 1, and10

then at that point I was able to figure out,11

well, okay, yeah.  So here are the required12

spaces.  They're not being changed, and13

therefore, it really then got down to a14

procedural thing.  You know, you can't be sure15

that they're not unless you actually have an16

application and a plan to check it.17

CHAIRPERSON MILLER:  Okay.  Thank18

you.19

MR. JOHNSON:  And, Mr. Crews,20

these --21

BOARD MEMBER LOUD:  One more22
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question.  Sorry, counsel.1

I just want to understand, I2

guess, some of the context a little bit3

better.  So that the discussions that took4

place between roughly the fall of '05 and5

December '06 were around the issue of curing6

the procedural?7

MR. CREWS:  Well --8

BOARD MEMBER LOUD:  Or is it the9

parking space configuration had already taken10

place and it had taken place without benefit11

of a permit?12

MR. CREWS:  Right.13

BOARD MEMBER LOUD:  And so these14

discussions were around "I need to see the15

plan.  I need to see what it looks like."16

You then saw it and found that17

there was no impact to the required parking,18

but there was still this need to cure the19

process.20

MR. CREWS:  Right.21

BOARD MEMBER LOUD:  Is that --22
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MR. CREWS:  Right.  They had done1

the restriping.  There was a complaint.  We2

sent an inspector out, and the inspector saw,3

yes, they had done the restriping without a4

building permit; wrote the notice of5

infraction that then the condo association6

appealed, and as is routine in notice of7

infraction appeals, you appeal the notice of8

the infraction to the Office of Administrative9

Hearing, but the underlying basis of the10

infraction is the zoning regulations, and so11

that means that what usually happens is that12

the administrative hearing will be held in13

abeyance while the party that got the14

infraction, if they disagreed that that's a15

requirement of the zoning regs., that then16

they would come file an appeal to you all to17

determine the underlying substantive issue,18

and then it goes back to OAH to see if there19

are any procedural problems with the actual20

notice.21

So that was had happened, is that22
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the infraction had been issued.  The appeal1

had been filed with you all, and then the next2

stage came with my being new to figure out,3

again, what provisions in Chapter 21 applied4

to required and which ones applied to all, and5

during that discussion, they provided me with6

Attachment 1, which to me had enough7

information on it to show that the required8

spaces as they delineated them on Attachment9

1 were not being changed, and so therefore --10

and any of the provisions that applied to all11

parking spaces were not being violated by the12

five new spots, and so therefore, it was kind13

of like, well, then is it a contest of wills14

of whether or not you really need to apply for15

a building permit or not, and the condo16

association, you know, agreed with us that17

they would apply for a building permit.18

And again, then that gets back.19

Well, that was part of our discussion, was20

that, again, with our goal being compliance21

not retribution or what have you, that we22



100

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS

1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C.  20005-3701 (202) 234-4433

would drop the notice of infraction and they1

would apply for a building permit, and based2

on Attachment 1.3

I didn't have any doubt that I4

would be able to sign the building permit5

application when it came.6

Thank you.7

MR. JOHNSON:  Mr. Crews, the8

discussions and correspondence and meetings9

that you were having, were they just with the10

lawyers from Linowes & Blocher or were there11

individuals from the association who12

participated in those?13

MR. CREWS:  As far as I recall, it14

was just the attorneys.15

MR. JOHNSON:  And just so it's16

clear, Mr. Harnett wa snot part of those17

discussions, and his counsel was not part of18

those discussions; is that correct?19

MR. CREWS:  That's correct.20

MR. JOHNSON:  All right.  Now,21

let's talk about a particular provision of the22
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zoning regulations, do you have a copy of1

Chapter 21 in front of you?2

MR. CREWS:  I have close, yeah.3

MR. JOHNSON:  Section 2100.2, if4

you could turn to that, that tells you that5

with the application for a building permit you6

have to attach a parking plan; is that7

correct?8

MR. CREWS:  Right.9

MR. JOHNSON:  And that plan has to10

have specific information on it, correct?11

MR. CREWS:  Yes.12

MR. JOHNSON:  And that applies to13

all parking plans for al types of parking14

spaces, right?15

MR. CREWS:  Right.16

MR. JOHNSON:  It doesn't just17

apply to acquired spaces or some subset of18

parking spaces.19

MR. CREWS:  No, all parking20

spaces.21

MR. JOHNSON:  And I think your22
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testimony is -- but let me be clear that if1

002 had been attached to the building permit,2

that wouldn't have been sufficient for you as3

Zoning Administrator to make a determination4

that that building permit should issue as a5

matter of right; is that correct?6

MR. CREWS:  Right.  My only7

concern in your question is if it was8

attached.  It could very well have been9

attached.  Again, it would not have been10

enough information, I don't believe, to rely11

on it, and, in fact, I did not rely on it.  I12

relied on Attachment 1.13

MR. JOHNSON:  And when you say it14

would not have been sufficient, why would it15

not specifically have been sufficient to rely16

upon?17

MR. CREWS:  Well, it doesn't show18

the dimensions, nor grades, but I think that19

the fact is that the whole parking facility is20

level, but it doesn't show the dimensions of21

the parking spaces, and it doesn't show which22
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ones are required in order to make sure that1

the required spaces are the correct2

dimensions.3

MR. JOHNSON:  And if you hold 0024

sideways so that the Traffic Group logo  is at5

the bottom, do you have that?6

MR. CREWS:  Okay.  I think so.7

MR. JOHNSON:  Thanks.8

And in the top left-hand corner,9

there appears to be a parking diagram.  Do you10

see that?11

MR. CREWS:  Yes.12

MR. JOHNSON:  Are you familiar13

with that?14

MR. CREWS:  Excuse me.  Did you15

say the top left-hand corner?16

MR. JOHNSON:  I may have.  If I17

did I meant top right.18

MR. CREWS:  Okay.19

MR. JOHNSON:  You knew what I was20

talking about, right?21

MR. CREWS:  So your question was22
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again?  I'm sorry.1

MR. JOHNSON:  Are you familiar2

with that drawing?3

MR. CREWS:  Just from seeing it on4

this drawing here.5

MR. JOHNSON:  Is that something6

that you looked at at the time that you were7

working out this issue with the condominium8

association --9

MR. CREWS:  Not that I --10

MR. JOHNSON:  -- as far as you11

recall?12

MR. CREWS:  Yeah, not that I can13

recall.14

MR. JOHNSON:  Do you  know if this15

shows a car backing into a parking space or16

can you tell?17

MR. CREWS:  I can't tell.  It18

looks like it might be both, but --19

MR. JOHNSON:  Is there provision20

in the zoning regulations that deals with21

whether you have to back in or go in front end22
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only to a parking space?1

MR. CREWS:  I don't believe so.2

MR. JOHNSON:  It doesn't say one3

way or another; is that correct?4

MR. CREWS:  I'm pretty sure, yeah.5

I don't recall one.6

MR. JOHNSON:  Now, this particular7

application, I believe the record shows it was8

filed on November 16th of 2006.  Is that your9

recollection?10

MR. CREWS:  I would have to be --11

I'd have to see that.  I don't recall the12

exact dates.13

CHAIRPERSON MILLER:  Excuse me.14

Which document are you referring to?15

MR. JOHNSON:  Well, it's not in16

DCRA's, but it was in -- it's Exhibit 3 to the17

Statement of Appeal, Statement in Support of18

Appeal.19

CHAIRPERSON MILLER:  Do you want20

to identify for the record what it is?21

MR. JOHNSON:  It appears to be the22
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application for the building permit.1

MR. CREWS:  Right, yes, and it has2

an application date of November 17th.3

MR. JOHNSON:  Okay, and so if we4

go back to the DCRA exhibit notebook, page5

001, is the building permit as actually6

issues; is that right?7

MR. CREWS:  Yes.8

MR. JOHNSON:  And it's also dated9

November 17th, 2007?10

MR. CREWS:  Right11

MR. JOHNSON:  So all of this was12

applied for and granted all in the same day?13

MR. CREWS:  Right, as a basis of14

the settlement agreement and the previous15

reliance on Attachment 1.16

MR. JOHNSON:  Had you basically17

agreed in advance that if the application was18

submitted it would be granted on that date?19

MR. CREWS:  Based on the20

Attachment 1's dimensions, yes.21

MR. JOHNSON:  And so when the22
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application itself was submitted, you1

basically had already agreed that it would be2

granted; is that a fair statement?3

MR. CREWS:  Right, based on4

reliance on Attachment 1.5

MR. JOHNSON:  Now, let's talk6

about Attachment 1.  You've got a copy of that7

in front of you?8

MR. CREWS:  Yes.9

MR. JOHNSON:  When did you first10

receive Attachment 1?11

MR. CREWS:  I don't have a12

complete recollection.  It was some time13

previous to November 17th of 2006.14

MR. JOHNSON:  We know that you15

started having these discussions, I think, in16

the fall of 2005.  Can you place it any more17

specifically between the fall of 2005 and18

November 17th, 2006?19

MR. CREWS:  No.20

MR. JOHNSON:  Did you actually21

look at this on November 17th, 2006, or had22



108

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS

1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C.  20005-3701 (202) 234-4433

the decision already been made at that point1

that the application would be granted?2

MR. CREWS:  I believe I answered3

that in terms of that I had previously looked4

at Attachment 1 and decided that it complied5

with the zoning regulations, and therefore it6

was, you know, acceptable.  That was why we7

reached a successful settlement discussion,8

and then at that point it was just kind of9

having them apply and having us approve it,10

and then preparing to dismiss the notice of11

infraction and I believe the condo association12

withdrew their appeal.13

MR. JOHNSON:  Well, when they14

applied and you approved it, did you look at15

Attachment 1 as part of that process?16

MR. CREWS:  Yes.17

MR. JOHNSON:  Before the18

application was filed or when the application19

was filed?20

MR. CREWS:  Well, probably both.21

MR. JOHNSON:  On November 17th,22
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2006, you would have looked at this again?1

MR. CREWS:  Possibly.  I mean,2

again, it didn't change from before to the3

date of November 17th.  So, you know, I've4

stated several times now that  I've relied on5

Attachment 1 to show compliance with the6

zoning regulations.7

MR. JOHNSON:  Okay, and Attachment8

1 was Attachment 1 to what?9

MR. CREWS:  Nothing that I can10

recall.  It just -- you know, I'm not sure11

where those words came from, but it was in --12

the normal process in relying on the submittal13

of the Applicant.  If the submittal is not14

correct, it's the Applicant's15

misrepresentation, but that is what the16

District relies upon.17

MR. JOHNSON:  Okay, and what is18

your understanding as to where Attachment 119

came from?20

MR. TAYLOR:  Madam Chair, haven't21

we been over this ground enough?22
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CHAIRPERSON MILLER:  I think it1

has been asked and answered.  I just want to2

ask another question though about this.  What3

we're calling Attachment 1, was that attached4

to the building permit or not?5

MR. CREWS:  I can't -- quite6

frankly, I cannot recall exactly what was7

attached and what wasn't.8

CHAIRPERSON MILLER:  So in our9

records we don't have it attached to the10

building permit, but it should have been.  Is11

that --12

MR. CREWS:  It should have been,13

and again, it was provided beforehand because14

I had nothing to look at, and so --15

CHAIRPERSON MILLER:  Right.16

MR. CREWS:  -- they provided this,17

and I say, "Oh, well."  So you get that, and18

then you get the understanding of which19

provision apply, you know.20

CHAIRPERSON MILLER:  Right.  I21

think that you have answered this many times.22
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I just want to ask you one other possibility.1

With respect to this Attachment 1, could this2

document have been attached to the building3

permit without that Attachment 1 on it and4

then, in fact, this may have been then5

identified as Attachment 1 to something else,6

such as in the appeal proceedings or7

something?8

I mean, the original document, was9

it perhaps not even an attachment?10

MR. CREWS:  Well, or actually,11

again, hypothetically I don't know, but maybe12

by subversive that this was one of the13

attachments to either the NOI appeal or the14

BZA appeal, and then the previous ones, and so15

it was there and it came and they gave it to16

me and then we reached the agreement that, you17

know, on the fact that, you know, yeah, my18

point was I need a building permit19

application, and they agreed to file one.20

CHAIRPERSON MILLER:  Okay.  I21

mean, that's your testimony, is it not, that22
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what you did rely on was this Attachment 1 and1

not anything else that might have surrounded2

it, some other document it might have been3

attached to or whatever.4

MR. CREWS:  Right.  I mean, I5

think in this case this was all I needed.6

MR. JOHNSON:  Now, when you saw7

Attachment 1, there's handwriting on it in8

different places.  One of the items with9

handwriting says required space in accordance10

with DCMR-11-2101.1.  Do you see that?11

MR. CREWS:  Yes, un-huh.12

MR. JOHNSON:  Whose handwriting13

was that?14

MR. CREWS:  I don't know.  That15

came with it because that was obviously a very16

important aspect of looking at, you know, what17

the situation was, is that, well, where are18

the required parking spaces, and that was19

there when I first saw it.20

MR. JOHNSON:  Now, did you notice21

that that handwriting doesn't match some of22
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the other handwriting, for example that says1

survey and record?2

MR. TAYLOR:  Objection.  mr. Crews3

is not an expert in handwriting analysis.4

MR. JOHNSON:  I'm asking whether5

he noticed that.6

CHAIRPERSON MILLER:  What's the7

relevance?8

MR. JOHNSON:  Well, because9

somebody doctored this document and gave it to10

him to convince him to do something, and I'm11

trying to get to the bottom of this with12

respect --13

MR. LAPAN:  Objection to the14

characterization as doctoring.15

MR. TAYLOR:  Yes.  Counsel is16

assuming a fact not in evidence.17

MR. JOHNSON:  It is in evidence.18

MR. TAYLOR:  I have not heard any19

testimony --20

MR. LAPAN:  And objection to the21

relevance.22
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MR. TAYLOR:  -- who testifies to1

there being handwriting of different people on2

this document.3

MR. JOHNSON:  A lawyer for the4

other side said that she put the handwriting5

on the document.  6

CHAIRPERSON MILLER:  Okay.  I7

mean, the point is, again, don't lose sight8

that the point is that we're supposed to make9

a determination of how to use this document,10

and I think it's relevant for you to ask if11

these were written by Mr. Crews.  So that12

would be fine, and if that's so, then why did13

you write it or how did you use it?14

But it doesn't make any15

difference, I don't think unless you can say16

to our understanding whether he analyzed17

required parking or the parking layout18

correctly as to how much communication there19

was, as to who wrote what.20

I think we need to stay focused,21

you know, on how did he decide on these22
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parking questions in this forum1

MR. JOHNSON:  Mr. Crews, did you2

make a determination specifically that3

Attachment 1 complied with Section 2100.2?4

MR. CREWS:  Yes.5

MR. JOHNSON:  And do you know one6

way or another whether this drawing was7

originally part of another drawing?8

MR. CREWS:  No.9

MR. JOHNSON:  Were you able to10

locate the original approved plans for the11

parking garage at Washington Harbor12

Condominium?13

MR. CREWS:  No.14

MR. JOHNSON:  Did you ever look15

for those?16

MR. CREWS:  Yes.17

MR. JOHNSON:  And what did you do18

to look for those?  Where did you look?19

MR. CREWS:  We checked with our --20

we put a request in for our records and they21

indicated they didn't have any.22
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MR. JOHNSON:  they being?1

MR. CREWS:  The records folk at2

the Permit Division.3

MR. JOHNSON:  At DCRA?4

MR. CREWS:  right.5

MR. JOHNSON:  Did you ever ask the6

lawyers for the association whether they had7

a copy of the original approved building plans8

for the parking?9

MR. CREWS:  I don't recall.10

MR. JOHNSON:  You don't know if11

you did that?  You don't know one way or12

another?13

MR. CREWS:  That's what I said.  I14

don't recall.15

MR. TAYLOR:  Madam Chair, again,16

I'm going to object for relevance.  This line,17

the approval in 19986 is not at issue here.18

CHAIRPERSON MILLER:  I don't know,19

but if I recall from  many hearings ago or20

something I thought there was an issue that if21

there were original plans, then whether they22
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could have been changed without coming to the1

BZA or something like that depending on how2

these plans came to be.3

MR. TAYLOR:  No, but that was the4

previous appeal on whether --5

CHAIRPERSON MILLER:  It was?6

MR. JOHNSON:  No.7

MR. TAYLOR:  Maybe I8

misunderstand.9

CHAIRPERSON MILLER:  I don't know,10

but I thought that that was an issue,b ut that11

it wasn't able to be pursued because no plans12

were located.13

So I think it's okay just to go to14

a certain distance to make sure there weren't15

any plans, and that would have been something16

that the Zoning Administrator should have17

looked into perhaps.  It's what he's inquiring18

about, and Mr. Crews said he did certainly19

look within his agency, and now he's asking20

did you look further.21

But you only have to ask the22
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question once.  I mean, if he says no --1

MR. JOHNSON:  Well, he said he2

didn't recall.  I just wanted to --3

CHAIRPERSON MILLER:  Okay.4

MR. JOHNSON:  Thank you.5

Mr. Crews, when you looked at6

Attachment 1, can you walk us through exactly7

what you did to make a determination that this8

was compliant with the zoning regulations?9

MR. CREWS:  Well, first of all, we10

wanted to make sure that the required spaces11

of 12 were there and were not being altered,12

and then it's a matter of figuring out which13

provisions in Chapter 21 apply then to all14

parking spaces so that  to see if the new15

parking spaces meet those regulations.16

So one of the questions is that17

apply to all parking spaces, is the vertical18

clearance, and there was indication that  the19

marks on this Attachment 1 show where the20

vertical clearance is near the six foot, six21

inches, and none of those are new the new22
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parking spaces, except for in space five, as1

you can see, that there's a six foot, eight2

inch vertical junction box indicating so that3

that complies, and I guess it's also in four.4

Excuse me.  On the new space four.5

The Section 2115.7 applies -- it6

is not clear whether it applies to all parking7

spaces or just required parking spaces, but8

that when you read that in connection with the9

preceding section I would determine that that10

did apply to all spaces.11

In this particular case, we're12

talking about an existing garage, and again,13

there was no indication that there was any14

violation of the vertical clearance based on15

the information on the map.16

MR. JOHNSON:  That was which17

section?18

MR. CREWS:  Twenty-one, fifteen,19

dot, seven.  Twenty-one, sixteen, dot, one20

says other than for special exceptions that21

all parking spaces shall be located on the22
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same lot, and that is the case here.1

Twenty-one, sixteen, dot, two2

indicates that all parking spaces should be3

located in either a permitted garage, which is4

what we're talking about here.  So that5

complied.6

Twenty-one, sixteen, dot, four --7

no, excuse me.  Twenty-one, sixteen, dot, five8

is not -- it applies to all spaces, but it is9

only talking about open parking spaces, which10

I interpret as meaning surface, and then the11

Section 2116.6 through 2116.9 all go back, to12

2116.5, which is talking about open parking13

spaces, again, which I interpreted to meaning14

surface.  So it's not applicable here.15

Twenty-one, seventeen, dot, seven16

applies to all parking spaces, but I also17

believe in that context in terms of the use of18

public rights-of-ways and private walkways and19

driveways are in my interpretation all terms20

of art referring to areas on the ground, and21

again, so that would be open parking spaces as22
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opposed to  those fully in private garages.1

The next sections apply to all2

parking spaces.  Again, 2117.10, 11, 12, 13,3

and 14, all are talking about open parking4

spaces.  Again, the plain meaning of what5

they're talking about is referring to surface6

parking, not in garages.  So that's not7

applicable, and then 2118.10 applies to all8

parking, but again is simply in relation to9

gasoline service stations.10

So that's the rundown of the11

applicability of the provisions of Chapter 2112

that apply to all parking spaces and that the13

information provided on  Attachment 1 gave me14

the information to know that these did not15

violate those provision.16

MR. JOHNSON:  Now, in terms of17

Attachment 1, there are specific measurements18

at certain points in the parking garage.  For19

example, if we go over to spaces two and20

three, there's a measurement across and21

there's a measurement of the aisle between two22
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and 212.  Do you see that?1

MR. CREWS:  Yes.2

MR. JOHNSON:  Were any of those3

measurements important to you when you4

reviewed Attachment 1?5

MR. CREWS:  No, because those6

types of measurements apply only to required7

parking spaces.8

MR. JOHNSON:  And when you9

reviewed Attachment 1, did you take into10

consideration any of those specific11

measurements in making a determination as to12

whether this building permit could be issued13

as a matter of right?14

MR. CREWS:  I'm not sure I15

understood that.  Could you --16

MR. JOHNSON:  Well, let me just17

try to put it simply and tell me if this is18

right.  Let's look 19 feet, five inches it19

says is the distance between 112 and two.  Did20

you look at that when you were assessing21

Attachment 1?22
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MR. CREWS:  Well, I looked at it.1

I mean, I looked at the whole thing, but it's2

not applicable because there is no aisle width3

requirement that applies to all parking4

spaces.  It just applies to those required,5

and so the aisle width for the required6

parking spaces on Attachment 1 is 22.  So7

that's more than the 20 feet for the 90 degree8

spaces that's required in Chapter 21.9

So that measurement wasn't10

applicable to complying with the zoning regs.11

MR. JOHNSON:  Okay, and when you12

say 90 degree spaces, that's a space you pull13

in and out of at a 90 degree angle basically?14

MR. CREWS:  Right.15

MR. JOHNSON:  Straight in or16

straight out.17

MR. CREWS:  Right.  Perpendicular.18

MR. JOHNSON:  All right.  Okay,19

and 22 feet is the drive aisle width there20

between those rows of what were marked as21

required spaces, correct?22
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MR. CREWS:  Right.1

MR. JOHNSON:  And that drive aisle2

width has to be maintained for the entire3

length of the parking garage, correct?4

MR. CREWS:  I would say correct,5

especially in a newly built facility.  I'm not6

sure how this was previously approved,7

especially if I could maybe -- I don't want to8

get too far ahead of you or have my counsel9

here kick me or something -- but for example,10

the way this parking facility operates is you11

come in here on the right-hand side where it12

says entrance, and there's a circle, 12.  I'm13

not sure what that means, but and then you14

proceed to the left, make a left-hand turn, go15

through the aisle where the measurement says16

18, and then you exit at the line where17

there's 25 in a circle.18

My point is that that was already19

existing, and you know, whether that was a20

mistake or not in the past, that was one of21

the things I learned somewhat the hard way,22
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that we cannot go back and correct all of the1

past mistakes that have been relied on for2

years in this particular case without apparent3

objections.4

So, again, my focus was on the5

fact that there were -- that the required6

parking spaces were maintained.  They were7

maintained at a minimum of nine feet by 198

feet, and that the drive aisle that was9

restriped, in other words, one, four, five,10

and to a certain extent three and two did not11

impeded or reduce the existing aisle.12

So, again, I felt that that was13

compliance, and that the addition of the five14

new spaces do not violate the zoning regs.15

MR. JOHNSON:  Now, the drive aisle16

between P-130 and P-124 is 22 feet, right?17

MR. CREWS:  Yes.18

MR. JOHNSON:  And that complies19

with the drive aisle with requirements for20

required spaces, which is 20 feet or more,21

correct?22
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MR. CREWS:  Right.1

MR. JOHNSON:  And so that drive2

aisle has to be maintained even as we go down3

to, for example, between P-142 and P-143 and4

two and three on the other side, correct?5

MR. CREWS:  Right.6

MR. JOHNSON:  And so if two or7

three encroached on the other side, that would8

be a violation of the drive aisle width9

requirements applicable to those required10

spaces at the other end of the parking garage,11

correct?12

MR. CREWS:  Could you restate13

that?  I'm sorry.  I lost your --14

MR. JOHNSON:  If two and three15

encroached into that drive aisle so that it16

was less than 22 feet or less than 20 feet,17

that would be a violation, correct?18

MR. CREWS:  Right.  My review did19

not show that it did encroach and make that20

less than 20 feet.21

MR. JOHNSON:  Well, it doesn't say22
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here one way or another.  Would you agree with1

me?  What the dimensions are between two and2

three and 142 and 143?  At least on this3

drawing you don't see that, correct?4

MR. CREWS:  Right, but it --5

MR. JOHNSON:  And you didn't do a6

site visit, correct?7

MR. CREWS:  No, but the drawings8

are to scale and my determination was that9

that did meet the 20 foot width from the scale10

of the drawing.11

MR. JOHNSON:  Well, the scale of12

the drawing over on the left-hand side says13

one inch equals 30 feet.  Do you see that?14

MR. CREWS:  Un-huh.15

MR. JOHNSON:  Yes?16

MR. CREWS:  Yes.17

MR. JOHNSON:  Did you compare that18

scale to the distances that are shown on the19

drawing, Attachment 1?20

MR. CREWS:  I believe so.21

MR. JOHNSON:  And so taking that22
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scale, you went over and measured between 1421

and 143 and two and three to make sure that it2

was what was required?3

MR. CREWS:  Yes.4

MR. JOHNSON:  And in making that5

determination was it your position that the 226

feet had to be maintained or would it be7

sufficient to drop back down to 20 at that end8

of the garage?9

MR. CREWS:  The requirements are10

only 20 feet.11

MR. JOHNSON:  And so if somebody12

decides to give more than 20 feet, for13

example, here 22 feet, they're not locked into14

that, at least --15

MR. CREWS:  I don't think so, no.16

MR. JOHNSON:  -- they can decide17

to change it later and just give less?18

MR. CREWS:  Un-huh.19

MR. JOHNSON:  Yes?20

MR. CREWS:  If they apply for a21

building permit to make sure that it isn't22
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less than 20 feet.1

MR. JOHNSON:  In applying for the2

building permit, do they have to specifically3

indicate that they're doing something to4

reduce that drive aisle width from the5

original 22 foot length?6

MR. CREWS:  Again, it's an7

indication of the information they provide and8

our analysis of it, and in this case my9

analysis was that that was maintained at least10

20 feet of drive aisle.11

MR. JOHNSON:  Well, and so as long12

as it was at least 20 feet, it was okay.  You13

didn't hold them to the original 22 feet.  Is14

that what I'm understanding?15

MR. CREWS:  Right.16

MR. JOHNSON:  They could take two17

feet off of it and still be okay.18

MR. CREWS:  Un-huh.19

MR. LAPAN:  Objection or20

clarification, please, as to where counsel is21

identifying the 22 feet between spaces two and22
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three and spaces 142 and 143.1

MR. JOHNSON:  I'm not.  It's 222

feet at this end.  There's nothing here3

between two and three and 142 and 143.  It4

doesn't say anything.5

MR. LAPAN:  Okay.  Thank you.6

MR. JOHNSON:  Now, Mr. Crews, you7

didn't do a site visit at the time the8

building permit was approved, but you did have9

the opportunity later to come out and do a10

site visit; is that correct?11

MR. CREWS:  yes.12

MR. JOHNSON:  And when you did13

that, you did that, you had the opportunity to14

get into the parking garage and take15

photographs.16

MR. CREWS:  Right.17

MR. JOHNSON:  And what we have in18

the DCRA exhibit binder are copies of19

photographs that you took.20

MR. CREWS:  Right.21

MR. JOHNSON:  Are these all the22
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photographs that you took when you went down1

there?2

MR. CREWS:  As far as I can3

recall, yes.4

MR. JOHNSON:  And how were you5

able to gain admittance to the parking garage6

when you came there?7

MR. CREWS:  Through the condo8

association.9

MR. JOHNSON:  Was there a10

particular condo association representative11

who got you in there?12

MR. TAYLOR:  Madam Chair, may I13

inquire as to the relevance of this question?14

CHAIRPERSON MILLER:  Yes.15

MR. JOHNSON:  I'm just trying to16

find out how it was scheduled, how he got in.17

I can just ask him.18

CHAIRPERSON MILLER:  Why is that?19

What's the relevance of that whole line of20

questioning though to our seeing whether this21

is in compliance with the zoning regulations?22
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MR. JOHNSON:  Well, I think when I1

get to specific photographs and cars that were2

there that day, I'm just interested in knowing3

whether this was a prearranged thing or4

whether he just showed up out of the blue one5

day because I think some of this may have been6

staged.7

MR. TAYLOR:  Madam Chair --8

MR. LAPAN:  Objection again to the9

characterization of the actions of the10

association.11

MR. TAYLOR:  -- I suspect the12

condo association would testify that no one13

went and changed the striping on the floor in14

preparation of this visit.15

CHAIRPERSON MILLER:  Okay.  Let --16

MR. JOHNSON:  That wasn't what I17

was talking about.18

CHAIRPERSON MILLER:  All right.19

Let me say this.  Again, this is not a20

courtroom where you have to lay a whole21

foundation.  Okay?  Our interest here is more22
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getting to the point.  1

So if you want to go to a specific2

photograph and say, how did that car happen to3

be there or whatever, but we'll be here all4

night, and it's not really relevant to our5

determinations to go into who let you into the6

building, what time of night was it, you know,7

that kind of stuff.8

MR. JOHNSON:  Mr. Crews, when you9

went and took these photographs, did somebody10

accompany you and help you do these11

measurements?12

MR. CREWS:  Yes.13

MR. JOHNSON:  Who was that?14

MR. CREWS:  Mr. Taylor and the15

condo association representative.16

MR. JOHNSON:  Who was?17

MR. CREWS:  Who was the condo?18

MR. TAYLOR:  He's not going to19

tell you.  If you know, tell them.20

MR. CREWS:  I think it was the21

president.  I think it was.22
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MR. JOHNSON:  Mr. Joy?  The fellow1

who was here last time?2

MR. CREWS:  I think so.3

MR. JOHNSON:  All right.  Now,4

among the measurements -- how did you decide5

which areas to take measurements of?6

MR. CREWS:  In consultation with7

counsel.8

MR. JOHNSON:  With Mr. Taylor?9

Okay.10

MR. TAYLOR:  That's privileged11

information.  I think the answer that he12

previously gave speaks for itself.13

CHAIRPERSON MILLER:  I'm sorry.14

What was the question?  I mean, I think your15

question was like which counsel because there16

was other counsel going on.17

MR. JOHNSON:  Right.  I just --18

CHAIRPERSON MILLER:  Do you mean19

counsel for DCRA?  Is that what you mean?20

MR. JOHNSON:  That's what I asked21

him, and I think -- I don't know if he22
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answered or not.1

CHAIRPERSON MILLER:  But could you2

back up for one second?  What was the question3

before that?4

MR. JOHNSON:  How did he decide5

what areas to measure, to take measurements6

of?7

CHAIRPERSON MILLER:  Okay, okay.8

MR. JOHNSON:  In other words, Mr.9

Crews, you went had measured areas that10

included areas that were not important to you11

when you were looking at Attachment 1.  Am I12

right about that?13

MR. CREWS:  As you see, we did14

lots of measurements.15

MR. JOHNSON:  And some of those16

included things that when you were looking at17

Attachment 1 in making your determination that18

the building permit could be issued as a19

matter of right, you did not feel were20

important.21

MR. CREWS:  Right.  They were not22
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applicable.1

MR. JOHNSON:  Okay, and yet when2

you came in May or whenever it was and took3

these pictures, you did do those measurements.4

MR. CREWS:  Yeah, I don't think5

anyone is denying that.6

MR. JOHNSON:  Why was it important7

to take those measurements in May when it8

wasn't part of your determination originally?9

MR. CREWS:  Once you're there, I10

think it's important to take what information11

you can while you're there.12

MR. JOHNSON:  Okay.  Can you turn13

to the index and tell me if this is correct?14

It looks to me like DCRA No. 024, measurement15

number ten, there you did a measurement16

between space two and space P-142, right?17

MR. CREWS:  That's what it says,18

yes.19

MR. JOHNSON:  Now, how did you20

decide where to start over at P-2?  What21

determined for you the end line of P02?22
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MR. CREWS:  This is photo 024, the1

white piece of paper with the ten on it.2

MR. JOHNSON:  Right.3

MR. CREWS:  So that is the end of4

the stripe, I believe, for space or the stripe5

between space two and three.6

MR. TAYLOR:  Madam Chair, is there7

a proffer that this is relevant to the8

question before us?9

CHAIRPERSON MILLER:  I don't know,10

but could I just jump in here for a second so11

I can understand the relevance here of the12

pictures?  They were take in May?  What in13

May, after the building -- before the building14

permit was issued?  In the middle of the --15

MR. CREWS:  No, no, after.16

CHAIRPERSON MILLER:  They were17

taken after the building permit.18

MR. CREWS:  Right.19

CHAIRPERSON MILLER:  What was the20

purpose of taking the pictures?21

MR. CREWS:  In preparation for the22
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appeal?1

CHAIRPERSON MILLER:  This appeal?2

MR. CREWS:  Yes.3

MR. JOHNSON:  Okay.  So if we can4

orient, we're looking at picture 024, right?5

Yes?6

MR. CREWS:  Oh, two, four, yes.7

Excuse me.8

MR. JOHNSON:  And there's a yellow9

stripe there, right?10

MR. CREWS:  Right11

MR. JOHNSON:  Is that the yellow12

stripe that's between two and three?  Is that13

what you're saying, or is it the one between14

142 and 143?15

MR. CREWS:  I'm not sure, but that16

would be the indication that that was the17

measurement from stripe to stripe.18

MR. JOHNSON:  Which would be your19

calculation of the drive aisle width between20

space two and space 142, right?21

MR. CREWS:  Apparently.22
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MR. JOHNSON:  And that says 191

feet, two inches, right?2

MR. CREWS:  Correct.3

MR. JOHNSON:  Is that right?4

MR. CREWS:  That's what it says.5

MR. JOHNSON:  Which is less than6

20 feet.7

MR. CREWS:  Correct.8

MR. JOHNSON:  Okay, and if the end9

point for space two is behind this line,10

there'd be even less of a drive aisle,11

correct?12

MR. TAYLOR:  Objection.  That's13

assuming facts not in evidence.14

CHAIRPERSON MILLER:  I don't know.15

I mean, I guess Mr. Crews can say  the same16

thing.  That's not his conclusion.  I don't17

know.18

MR. CREWS:  Well, my conclusion19

was that the end of the space was the end of20

the yellow striping.21

MR. JOHNSON:  Let me just see if I22
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can --1

MR. CREWS:  Whether or not our --2

yeah.3

MR. JOHNSON:  I understand that's4

your conclusion.  Let me just see if I can5

make it clear for everybody.  If you take a6

look at picture 26, do you see that?7

MR. CREWS:  Un-huh.8

MR. JOHNSON:  When you took that,9

just to orient everybody, you were standing in10

space two looking across at space three.11

MR. CREWS:  Yes.12

MR. JOHNSON:  Right?13

MR. CREWS:  Yes.14

MR. JOHNSON:  And you can see by15

that that there is no end line showing where16

the end of space two and space three are,17

right?18

MR. CREWS:  Other than the end of19

the striping.  20

MR. JOHNSON:  And so that stripe21

in the middle, that point there, that's where22
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you started assuming that the drive aisle1

began.  That's where you assumed the drive2

aisle began, right?3

MR. CREWS:  Right.4

MR. JOHNSON:  And you found that5

there were 19 feet, two inches between the end6

of that stripe and the beginning of the stripe7

for P-142.8

MR. CREWS:  Right.9

MR. JOHNSON:  And so what I'm10

asking you is if we go back to 026, if11

somebody were to park their car so that the12

car went beyond that line, there'd be even13

less of a drive aisle between two and 142.14

MR. CREWS:  Well, right, but you15

know, if a car parked in the drive aisle16

itself, there'd be less than the required17

space.18

MR. JOHNSON:  Okay.  Well, the19

line itself between two and three, you did a20

measurement of that line.  Am I right?21

MR. CREWS:  The length of the22
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line, the stripe there that we're looking at1

on 26?2

MR. JOHNSON:  Right.  I think it's3

number 20, and you can look at the -- the4

index might help you, too.5

MR. CREWS:  Okay.  The index,6

yeah, said that picture 20 is the measurement7

nine so that you see the nine in the card in8

the photo.  The space P-2 length and that9

would be my estimation that - -my10

recollection, excuse me, that that's the11

length of the stripe.12

MR. JOHNSON:  Fifteen feet, 1113

inches or so.14

MR. CREWS:  Yes.15

MR. JOHNSON:  And is that the16

length of the space or just the length of the17

strip that's within the space between two and18

three?19

MR. CREWS:  I'm not sure.  I would20

indicate that that's the length of the space,21

but again, it's not a required space.  So22
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there's no minimum length required.1

MR. JOHNSON:  Could it be any2

length?3

MR. CREWS:  Sure.4

MR. JOHNSON:  As long as it5

doesn't encroach on a drive aisle for a6

required space.7

MR. CREWS:  That's right.8

MR. JOHNSON:  So we still would9

have to have 20 feet at least between two and10

three and 142 and 143, right?11

MR. CREWS:  There should be.12

MR. JOHNSON:  Now --13

MR. CREWS:  Now, if I could direct14

you though to picture 25, as was discovered15

while we were there, that there are support16

columns at the corner, the lower left-hand17

corner of space three that's actually on18

Attachment 1, and then towards parking space19

143 across the drive aisle there, there is20

also another support column that does not show21

on the drawing, and that's the measurement in22
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Exhibit 025 that you can see is only 17 feet,1

11 inches, and that gets back to my point2

that, as I mentioned earlier about the3

dimension of 18 feet on the other aisle, that4

that may or may not be a violation, but it's5

an existing condition that has been relied6

upon and is basically beyond our reach at this7

point.  8

So that whatever the measurement9

is on picture 024 between parking 142, space10

142 and two is somewhat moot because whatever11

that distance is, it's actually physically12

narrower at those existing support columns.13

MR. JOHNSON:  So are you saying if14

this violation is excused by the violation 2015

years ago when the garage was built?16

MR. CREWS:  Again, the information17

and the question before the Board today was18

whether or not I was correct in approving the19

building  permit back in November of last year20

based on the information I had in front of me21

back then, which is Attachment 1, which I22
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indicated was -- appeared to me to meet the1

minimum requirement of 20 feet.  If it doesn't2

meet the requirement of 20 feet, it doesn't3

mean -- physically on the ground -- doesn't4

mean that I made a mistake.  It means that5

there may or may not be a violation currently6

or there may or may not be an enforcement7

action needed.8

But again, to pull you back to9

what's at issue here is what I had in front of10

me last November, which is Attachment 1, which11

I interpreted to show that there was a 20 foot12

drive aisle between P-142 and new space two.13

CHAIRPERSON MILLER:  Can I ask a14

question?  Because this is a really basic15

point.  It sounds like you're saying that you16

relied on Attachment 1 and you're not required17

to go out and measure.  So why do we have all18

of these measurements as DCRA's exhibits?19

That's for Mr. Taylor.  What's the20

relevance of these?21

MR. TAYLOR:  The relevance22
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initially was to verify what was on the1

diagram.  I agree that that is not something2

that is germane to the decision at the time it3

was made.  However, it is something that helps4

put the whole discussion in context for people5

to visualize because the piece of paper is not6

particularly good at helping one see just what7

we're talking about.8

CHAIRPERSON MILLER:  Mr. Crews,9

why shouldn't you have gone out and seen10

whether the measurements matched the diagram?11

MR. CREWS:  Again, as I've12

mentioned before, it's not the standard13

practice.  We don't have the resources to do14

so, and it's up to -- the misrepresentation15

falls on the Applicant, not on the  District.16

BOARD MEMBER LOUD:  I just want to17

ask a question to make sure I've been18

following this properly.  The distance between19

P-142 and parking space two was found to be20

19.2; is that correct?21

MR. CREWS:  Right, between the two22
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stripes, right.1

BOARD MEMBER LOUD:  Okay, and the2

distance between P-143 and parking space three3

was found to be 17.8.4

MR. CREWS:  That was -- well --5

BOARD MEMBER LOUD:  With the6

presence of the--7

MR. CREWS:  These column, yeah.8

BOARD MEMBER LOUD:  -- columns.9

MR. CREWS:  It's actually the10

distance between the columns.11

BOARD MEMBER LOUD:  Okay.12

MR. CREWS:  So I would rather say13

that it's the distance between the columns14

rather than the distance between the two15

parking spaces.16

BOARD MEMBER LOUD:  Okay, and in17

your interpretation of the regs., the distance18

is measured from where to where?  From parking19

space to parking space or from --20

MR. CREWS:  Well, --21

BOARD MEMBER LOUD:  -- column to22
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column?1

MR. CREWS:  Well, in this2

particular case when we're talking about the3

drive aisle, you know, it should be the whole4

length of the drive aisle, and so that's where5

once you got out there and saw that this6

building was constructed without, you know --7

in effect those two columns should have been8

20 feet apart.9

BOARD MEMBER LOUD:  Okay.10

MR. CREWS:  Again, but that was11

the 1980s and so --12

BOARD MEMBER LOUD:  Right.  I just13

wanted to make sure.14

CHAIRPERSON MILLER:  But this15

building permit authorized a new parking space16

that interfered with the drive aisle --17

MR. CREWS:  No.  Well --18

CHAIRPERSON MILLER:  -- isn't that19

correct because it --20

MR. CREWS:  Well, I mean,21

apparently after we approved it relying on the22
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drawing that it appears that there's not 201

feet between the two stripes.2

CHAIRPERSON MILLER:  Right.  I3

just wanted to make sure, right, that we had4

this.5

MR. CREWS:  Yeah, yeah.6

CHAIRPERSON MILLER:  But you're7

not saying that it wasn't right.8

MR. CREWS:  It wasn't --9

CHAIRPERSON MILLER:  But you are10

saying that the zoning administrator doesn't11

err in relying on this parking plan.12

MR. CREWS:  Right.13

CHAIRPERSON MILLER:  And if that's14

what the Applicant is represented to be, you15

can rely on that, and if that turns out to be16

a mistake, then it's an enforcement issue17

against the owner.18

MR. CREWS:  Right.19

CHAIRPERSON MILLER:  Okay.  Thank20

you.21

MR. JOHNSON:  Well, if you had22
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known when you reviewed Attachment 1 that1

there was less than 20 feet, you would not2

have approved the issuance of the building3

permit as a matter of right.  Am I correct?4

MR. CREWS:   Well, if it wouldn't5

have complied with the zoning regulations, I6

would not have approved it.7

MR. JOHNSON:  And so in reliance8

on at least the assumption that there was at9

least 20 feet between P-2 and P-142, you10

agreed this could be issued as a matter of11

right; is that correct?12

MR. CREWS:  Correct, that it13

appeared to me from the drawing, the14

information I had at the time, which is the15

standard, routine information that we have as16

we've just explained the process, that it was17

20 feet and it did comply.18

MR. JOHNSON:  Other than19

Attachment 1, did you rely on any other20

information in making your determination?21

MR. CREWS:  I don't recall doing22
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so.1

MR. JOHNSON:  And in assessing2

Attachment 1, you relied on the designation3

that had been given to you about which spaces4

were classified as required; is that right?5

MR. CREWS:  That's right.6

MR. JOHNSON:  And I'm assuming,7

but just so it's clear, in your review you8

didn't find any other documentation of any9

kind that identified spaces as required or10

non-required here at Washington Harbor.  Am I11

right about that?12

MR. CREWS:  Right, in terms of,13

again, as we've talked about, we didn't have14

the original drawings.  I'm not sure that it's15

germane to the zoning regs whether or not you16

would change required spaces as long as it17

were the appropriate number of required spaces18

of the appropriate size.19

MR. JOHNSON:  And normally you'd20

look to the original approved parking plan to21

figure out which of the spaces were originally22
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designated required; is that right?1

MR. CREWS:  For that purpose only.2

Again, my point would be that it is not a3

concern of the zoning regs. if the owner of4

the property or the changes which spaces are5

the required spaces and which ones aren't, as6

long as the ones that are designated as the7

required spaces meet the requirements.8

MR. JOHNSON:  And so the owner has9

to identify for you here at least 123 that it10

is designating as required.11

MR. CREWS:  Yes.12

MR. JOHNSON:  Is that right?13

And those can be any 12 as long as14

they meet the dimensions and drive aisle width15

for required spaces.  Am I right about that?16

MR. CREWS:  Yes.17

MR. JOHNSON:  And if they came18

back with another application next month, it19

could be any other 12 spaces that they chose20

to designate as required; is that right?21

MR. TAYLOR:  Objection.  Mr. Crews22
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is not put in the position of authority right1

now to answer that question.  That would be a2

question that would be more appropriate for3

Mr. Le Grant.4

CHAIRPERSON MILLER:  Do you want5

to save that for Mr. Le Grant so he can speak6

on behalf of DCRA?7

MR. JOHNSON:  Well, I'd like to8

ask Mr. Crews at the time he was evaluating9

that if that was his understanding at the10

time, understanding that he's not with DCRA11

anymore.12

MR. CREWS:  Well, in this13

particular case, again, it was that we didn't14

have any previous records and the zoning15

regulations don't talk about any process for16

changing one set of required spaces to another17

set of required spaces, and so therefore, what18

I had in front of me showed me what I needed19

to know, that this building, based on the20

number of residential units and its district,21

required 12 spaces.  They showed me on their22
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drawing the 12 spaces.  Those 12 spaces1

appeared to meet the dimensional requirements2

along with the drive aisles.3

MR. JOHNSON:  So at any given time4

the owner has to be able to show you for this5

property 12 required spaces.  Am I right about6

that?7

MR. CREWS:  Right.8

MR. JOHNSON:  And it can be any9

12.10

MR. CREWS:  As long as they meet11

the requirements.12

MR. JOHNSON:  And when the13

property is first built, the owner has the14

ability at that point to make a submission and15

get an approved parking plan that identifies16

required and non-required spaces; is that17

correct?18

MR. CREWS:  Right.19

MR. JOHNSON:  And, in fact, you've20

seen parking plans that have been submitted21

where a developer has said we have these many22
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required spaces.  We have these many other1

spaces, things like that.  You've seen that2

before.3

MR. CREWS:  I've actually seen a4

variety of that where -- and as long as we can5

determine that there are enough spaces, there6

are the correct number of required spaces with7

the correct dimensions, then those parking8

plans are likely to be approved.9

MR. JOHNSON:  And that's something10

that the owner is designating at the very11

beginning when the parking plan is submitted12

for approval.13

MR. CREWS:  I wouldn't say that14

it's 100 percent designated, but that my15

reviewers would review to make sure that there16

were -- of all the spaces provided that there17

were an adequate number for the required -- to18

meet the required number, and that those19

particular spaces had the correct dimensions.20

MR. JOHNSON:  Now, would you agree21

with me that whenever the designation is made,22
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whether it's at the beginning or some time1

later, it is the owner who is the one who says2

this is a required space, this is a non-3

required space?4

MR. CREWS:  Well, I think I was5

just saying that that's not necessarily 1006

percent the case in terms of whether or not7

the drawings actually are designated, but that8

if the plan reviewers can make a determination9

that there are enough spaces of the proper10

dimensions that meet the number of required11

spaces, whether they're marked on that map or12

not, that that parking plan would probably be13

approved.14

CHAIRPERSON MILLER:  Wait a15

second.  I just want to say I don't think that16

this should proceed too much longer because I17

really think that Mr. Crews has answered this18

question several, several times in different19

ways, and we have another DCRA witness also20

coming on who is an expert in zoning.21

Mr. Crews is being offered here as22
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to how he made his determination.  So I would1

suggest that you don't continue too much2

longer down the road as to all of these3

hypotheticals of what can be shown to the ZA.4

MR. JOHNSON:  Mr. Crews, did you5

consider the fact that the condominium6

association at the time Attachment 1 was being7

given to you did not own the parking spaces in8

the garage?9

MR. CREWS:  I considered that the10

condominium association had the authority to11

apply for a building permit and to manage the12

parking facility, and so therefore, I13

determined that they were the owner in terms14

of the building permit application.15

And anything else would have been16

between the condo association and the condo17

owners.18

MR. JOHNSON:  Now, I think I19

understood you to answer this, but with20

respect to Section 2117.7, you considered that21

and determined that it did not apply here.  Am22
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I right?1

MR. CREWS:  Right, that I2

considered that terminology, public rights-of-3

ways as well as private walkways and4

driveways, to be terms of art referring to5

surface parking, stuff on the ground.  6

Obviously public rights-of-ways,7

you know, is a very well settled term in the8

District.  Private walkways would be, I think,9

similar to the space between my personal10

carriage house and the garage next to it where11

there's a 30 foot wide walkway that is12

conveyed to the -- that has an easement, that13

I enjoy that easement of that access.  I don't14

own that 30 foot -- or 30 foot?  Excuse me --15

30 inch walkway, but that the neighbor owns16

that, but both myself on one side of the17

neighbor and as it turns out the neighbor on18

the other side of the next door neighbor, we19

all have easements to access the alley between20

these two carriage houses on the hill.21

To me that's a private walkway.22



159

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS

1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C.  20005-3701 (202) 234-4433

So I consider that 2117.7 refers to surface1

parking outside of a structure.2

MR. JOHNSON:  The point I just3

want to make is you considered that here, but4

determined that it was inapplicable here.5

MR. CREWS:  Right.6

MR. JOHNSON:  Okay.  Now, with7

respect to the 20 foot drive aisle8

requirement, that has to be maintained for a9

required space, correct?10

MR. CREWS:  Yes.11

MR. JOHNSON:  And you can't come12

and put in a non-required space that would13

reduce the drive aisle for a required space,14

correct?15

MR. CREWS:  Correct, and again,16

relying on Attachment 1 it appeared that the17

20 foot minimum was maintained throughout that18

aisle.19

MR. JOHNSON:  And the key20

provision there that you would look at would21

be 2115 -- no, I'm sorry.  Was there a22
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specific provision that you relied on in1

determining that you can't have a non-required2

space that encroaches on the drive aisle for3

a required space?4

MR. CREWS:  (Pause.)  That is5

2117.5.6

MR. JOHNSON:  Okay, and is there a7

specific provision in the zoning regulations8

that says that a restriping of parking spaces9

requires a building permit to be applied for?10

MR. CREWS:  That was the issue in11

dispute initially, and my interpretation based12

on Section 2100.1 and the requirement that any13

alteration of a building requires a building14

permit, that in order to protect the required15

parking spaces' sizes and access, that16

therefore a building permit would be required17

in order for the review to take place.18

MR. JOHNSON:  Okay, and were you19

aware that ANC-2E had considered the issues20

involved here?21

MR. CREWS:  Yes.22
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MR. JOHNSON:  And did that play1

any role in your determination that the2

building permit could be issued?3

MR. CREWS:  It was my4

understanding that what ANC-2E was concerned5

with was the requirement that if you were6

going to change parking, that you should have7

a building permit.8

So I interpreted that to mean that9

they were supporting my position that this10

restriping did require a building permit.11

MR. JOHNSON:  And that was your12

understanding?13

MR. CREWS:  That was my14

understanding.15

MR. JOHNSON:  And in allowing the16

permit, you concluded that the permit could be17

issued as a matter of right; is that correct?18

MR. CREWS:  That's correct.19

MR. JOHNSON:  And that there was20

no violation involved of any applicable zoning21

regulation.22
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MR. CREWS:  That's correct.1

MR. JOHNSON:  In other words, you2

didn't make a determination that there was a3

violation, but you decided to waive it.4

MR. TAYLOR:  That's been answered.5

CHAIRPERSON MILLER:  Yeah, I think6

you're being redundant.7

MR. JOHNSON:  I just wanted to8

be --9

CHAIRPERSON MILLER:  I think we10

can't stay here all night.  I mean we have11

to --12

MR. JOHNSON:  I understand.  I13

understand.  I think it's a subtle14

distinction, but I just want to make clear he15

didn't decide to waive -- I don't know why16

anyone would laugh at this.17

MR. CREWS:  No, no, no, and I'll18

quickly answer it. No, I didn't waive any19

requirements here.20

MR. JOHNSON:  Okay.21

MR. CREWS:  I mean that was --22
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MR. JOHNSON:  That's it.  Those1

are all of the questions I have at this time.2

CHAIRPERSON MILLER:  Okay.  Thank3

you.4

I wasn't actually getting to that5

last question.  It was did you did it, did you6

think it was right, issue it as a matter of7

right, and did you think there was no8

violations, and I thought that he had said9

zillions of times that.  I mean, that's his10

job.  He wouldn't issue it if he thought it11

was a violation there.12

MR. JOHNSON:  I just want to be13

clear that that was the decision.  That's what14

we're appealing from.15

CHAIRPERSON MILLER:  Okay.  I16

think that we want to take a quick break here.17

Let's assess where we are though because I say18

we don't want to be here all night, but we19

said we were going to finish today and maybe20

we're not.  I mean, I really don't know.  I21

want to hear from the parties again just where22
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we are now.  It's quarter to five.1

It's not that late yet, but --2

MR. LAPAN:  Chair Miller, I would3

actually agree that we should have that4

discussion, see where we are and attempt to5

set some time constraints ont he remainder of6

this case or, if not, be forced to look at7

another date to continue this case to.8

CHAIRPERSON MILLER:  Let me just9

explain the way I've been acting up here, but10

basically our regulations set time constraints11

on direct testimony, direct presentation, not12

on cross examination.13

We try to be careful, you know,14

not to infringe upon due process in cross15

examination.  However, the Chair has the16

prerogative to step in at certain times if17

it's not relevant or if it's redundant, and18

that's what I've been trying to do, but not19

that strongly.20

So why don't we take a break.21

It's ten of five.  We will still go at least22
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to the next round and then see where we are1

after that, unless people want to discuss it2

right now, but I think it -- yes.3

MR. TAYLOR:  I am unclear.  Has4

Mr. Johnson concluded his cross examination at5

this point?6

CHAIRPERSON MILLER:  That's what I7

understand.  Didn't you say you were finished?8

MR. JOHNSON:  I absolutely did say9

that.10

CHAIRPERSON MILLER:  That would11

leave --12

MR. TAYLOR:  Thank you, Madam13

Chair.14

CHAIRPERSON MILLER:  -- the owners15

to do their cross examination and then I know16

you have another witness, important witness17

here, and then he would be subject to cross18

examination.19

And so hopefully it won't take as20

long as this.  So why don't we take a ten-21

minute break and I'm sure we can at least22
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finish this cross examination and hopefully1

get on to your next witness.2

But we will have to be able to3

assess.  I don't know exactly the right point,4

maybe in an hour or so, where we are, whether5

we're going to finish tonight or not.6

Do you have any comments right now7

or after the break?8

Okay.  So we'll be back in about9

ten minutes.10

(Whereupon, the foregoing matter11

went off the record at 4:46 p.m.12

and went back on the record at13

5:10 p.m.)14

CHAIRPERSON MILLER:  Okay.  We're15

back on the record.16

Do the owners have cross17

examination for Mr. Crews?18

MR. LAPAN:  Yes, we do have some19

brief cross examination.20

CHAIRPERSON MILLER:  Okay, great.21

Okay.22
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MR. LAPAN:  Mr. Crews, just to1

follow up and clarify one point here, in2

making your zoning determination as to the3

compliance of the building permit with zoning4

regulations, did you have sufficient5

information to determine that the required6

spaces were undisturbed?7

MR. CREWS:  Yes.8

MR. LAPAN:  Okay.  Mr. Crews, to9

your knowledge in reviewing what's being10

called Attachment 1, and based on any11

independent action you've taken to confirm or12

take any measurements of the parking garage,13

do you have any reason to question the14

measurements shown on Attachment 1?15

MR. CREWS:  No.16

MR. LAPAN:  Okay.  I'm going to17

try to ask this as clearly as I can.  Do you18

believe that the zoning ordinance requires19

through the building permit process the20

designation of specific individual spaces as21

required spaces?22
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MR. JOHNSON:  Isn't this what I1

wasn't allowed to ask him?2

CHAIRPERSON MILLER:  I thought you3

asked him many times. This is only his third4

question.  I don't understand why you would5

jump in --6

MR. LAPAN:  Yeah, I'm just trying7

to get a few minutes here.8

CHAIRPERSON MILLER:  -- on his9

questioning at this point.  He's not being10

redundant of himself anyway.11

I think it's a good question also.12

I think the Board would like to hear the13

answer to that.14

MR. CREWS:  Again, I don't think15

so.  As I mentioned, it obviously makes our16

job much easier if the spaces are designated,17

but if the spaces aren't designated, the18

reviewers would determine that an adequate19

number of spaces meeting the requirements,20

"adequate" meaning the number required, and21

meets the provision, but there's no provision22
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of the zoning regs. that say that one, two,1

three are today's required spaces and tomorrow2

four, five, and six are the required spaces as3

long as all of them met the requirements.4

MR. LAPAN:  So if your staff were5

to review a building permit plan, it would be6

-- I believe your testimony would be, and7

please confirm this for me -- it would be8

helpful if they're designated or illustrated9

which are the required spaces in some way and10

that can be done by simply showing the11

required dimensions of nine-by-19 or by making12

some mark or indication or just some way for13

your staff to know that there are a sufficient14

number of required spaces; is that --15

MR. CREWS:  Yes.16

MR. LAPAN:  Okay.  I just want to17

visit drive aisle width and 2117.5 here18

briefly.  Mr. Crews, can you point to the19

section in the zoning ordinance that requires20

a 20 foot drive aisle width between spaces two21

and three and space 142?22
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MR. CREWS:  Well, my1

interpretation was that -- I guess my2

inclination and interpretation was that the3

whole access, the drive aisles, would be4

required to be 20 feet.  It's not explicit in5

the regulations, but that was my6

interpretation.7

I had a tendency to hook onto the8

purposes in Section 101 and interpret the9

zoning regs. very strictly.10

MR. LAPAN:  Okay.  Was it your11

opinion or in reviewing Attachment 1 that12

sufficient number of required spaces were13

provided, let's say, starting with what's14

labeled a P-118 and then moving to the right,15

towards the entrance to the garage?  Was it16

your opinion that a sufficient number of17

required spaces were provide in that portion18

of the garage?19

MR. CREWS:  Yes.20

MR. LAPAN:  Okay, and do you21

believe or can you point to a clear section in22
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the zoning ordinance that requires a 20 foot1

drive aisle width between non-required spaces?2

MR. CREWS:  No.3

MR. LAPAN:  Okay.  The column that4

exists adjacent to space three and I'll say to5

the bottom and left of space three towards the6

exit, that column --7

MR. CREWS:  Un-huh.8

MR. LAPAN:  -- to your knowledge,9

did that column preexist the creation of10

spaces two and three?11

MR. CREWS:  Yes.12

MR. LAPAN:  Okay.  Space P-114, to13

your understanding did that space predate the14

creation of spaces two and three?15

MR. CREWS:  Yes, it's my16

assumption that it did, yes.17

MR. LAPAN:  Okay.  From reviewing18

Attachment 1 and also from your personal19

knowledge in visiting and reviewing this20

parking garage, does the line that delineates21

the creation of parking space two and three22
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extend beyond the existing column in existing1

space P-114?2

MR. CREWS:  It didn't appear to me3

to extend beyond it at all.4

MR. LAPAN:  So would it be your5

testimony that the creation of spaces two and6

three did not create any further encroachment7

into an existing drive aisle?8

MR. CREWS:  Correct.9

MR. LAPAN:  Okay.  Was it also10

your previous testimony that in reviewing new11

plans, new permits, that you would treat12

existing conditions -- that you would respect13

existing conditions and not make an14

interpretation to disturb existing conditions?15

And please correct me if that's16

not a --17

MR. CREWS:  I don't think that was18

really what I was getting at.  I think it was19

just that -- because, quite frankly, I'm not20

sure what I would have done then.  But, again,21

at this point we were relying  and as is22
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standard practice, relying on Attachment 1,1

and that it appeared to me that it did meet2

the requirements.3

MR. LAPAN:  Okay.  I'm sorry.  One4

other quick question.  Was this application5

for a building permit, was this application6

for a building?7

MR. CREWS:  It was for an8

alteration of a building.9

MR. LAPAN:  Okay.  Nothing further10

at this time.11

CHAIRPERSON MILLER:  Thank you.12

Mr. Crews, I'm not sure if you13

know the answer to this, but if you do, on14

Attachment 1, what do the numbers that are15

circled represent?  Do you know?16

Do they go to the numbers of -- I17

mean, do we have parking spaces that are --18

yeah, I mean, I see like parking spaces are19

numbered within the parking space, and then we20

have all of the circles there.  Maybe you can21

just enlighten us with what they are.22
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MR. CREWS:  I would give you my1

opinion, I guess, of what they are, and it's2

based on the -- at the bottom of the drawing3

where there's the hatch mark and the dotted4

line with the arrow that says common element,5

and then underneath that it's 328, basically6

this space here, and based on the fact that7

those numbers correspond to each one of those8

surfaces, that those must go to some sort of9

guide that would have perhaps the length of10

that, and I think this looks like it's11

somewhat maybe related to a condo subdivision12

or something when it says common element, that13

sort of thing, and i think you might be able14

to follow that along, each one of these15

circled numbers pertains to a certain16

dimensional line or, you know, "dimensional"17

may not be the right word, but you know, a18

line.19

CHAIRPERSON MILLER:  But it's not20

relevant to your analysis in any way.21

MR. CREWS:  No, no.22
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CHAIRPERSON MILLER:  So we don't1

necessarily need to know.2

MR. CREWS:  Yeah.3

CHAIRPERSON MILLER:  Okay.4

MR. JOHNSON:  I can tell you if5

you want to know.6

CHAIRPERSON MILLER:  For the7

record?  Okay.8

MR. JOHNSON:  I think that these9

are meets and bounds references on a survey.10

So on the survey those numbers would11

correspond to a specific, you know, meets and12

bounds degree reading.13

CHAIRPERSON MILLER:  Okay.  Thank14

you.15

MR. CREWS:  And I would agree with16

you.17

CHAIRPERSON MILLER:  Any other18

questions?19

Okay.  Thank you very much.  You20

get to be excused, I think.21

(The witness was excused.)22
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CHAIRPERSON MILLER:  And I think1

you have another witness; is that correct?2

MR. TAYLOR:  That is correct,3

Madam Chair.4

CHAIRPERSON MILLER:  Thank you,5

Mr. Crews.  6

MR. CREWS:  Thank you.7

CHAIRPERSON MILLER:  Good to see8

you.9

MR. CREWS:  All right.10

MR. TAYLOR:  The Government would11

call Matthew Le Grant at this time.12

MR. LE GRANT:  Good afternoon.13

CHAIRPERSON MILLER:  Good14

afternoon.  Would you like to identify15

yourself for the record?16

MR. LE GRANT:  Yes.  I'm Matthew17

Le Grant.  I'm the Acting Zoning18

Administrator.19

MR. TAYLOR:  And for the record,20

would you please spell your name for the21

report, including spaces?22
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MR. LE GRANT:  Yes, it's M-a-t-t-1

h-e-w, capital L-e, space, G-r-a-n-t.2

MR. TAYLOR:  And are you currently3

employed?4

MR. LE GRANT:  Yes.5

MR. TAYLOR:  By whom?6

MR. LE GRANT:  The District, the7

Government of the District of Columbia,8

Department of Consumer and Regulatory Affairs.9

MR. TAYLOR:  And what position do10

you hold?11

MR. LE GRANT:  I'm the Acting12

Zoning Administrator.13

MR. TAYLOR:  And have you held14

previous positions with the Office of the15

Zoning Administrator in the District of16

Columbia?17

MR. LE GRANT:  Yes, I have.18

MR. TAYLOR:  And what positions19

are those?20

MR. LE GRANT:  It's one position.21

It was the Deputy Zoning Administrator.22
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MR. TAYLOR:  Could you briefly1

describe your previous education, training and2

experience in zoning and planning?3

MR. LE GRANT:  I possess two4

degrees in city planning.  I have a Bachelor's5

of Science in city regional planning from6

California Polytechnic State University at San7

Luis Obispo.  I have a Master's degree in city8

planning from the University of California at9

Berkeley.10

My career includes 25 years of11

planning and zoning experience, including 1712

years at the City of Berkeley, California, and13

one year with the City of Alexandria in14

Virginia.15

MR. TAYLOR:  Madam Chair, at this16

point I would move that Mr. Le Grant be17

recognized as an expert in the area of zoning18

and zoning administration.19

CHAIRPERSON MILLER:  Do you have20

any objections?21

MR. JOHNSON:  Not at this time.22
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CHAIRPERSON MILLER:  We have1

previously granted expert status to Mr. Le2

Grant, and we recognize him as an expert in3

zoning and planning.4

MR. TAYLOR:  Okay.  Mr. Le Grant,5

Section 2115.1 of the zoning regulations state6

that a required automobile parking space shall7

be a minimum of nine feet and nine inches --8

excuse me -- nine feet in width and 19 feet in9

length, exclusive of access drives, aisles,10

ramps, columns, office or work areas, and11

shall be striped according to the requirements12

of 2117.3.13

Does this mean that there are such14

things as non-required parking spaces?15

MR. LE GRANT:  Yes.16

MR. TAYLOR:  And how would you17

describe the difference between a required18

parking space and a non-required parking19

space?20

MR. LE GRANT:  A required parking21

space is a space that is required under22
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Section 2101.1 for a specific use, and it's1

typically keyed to a measurement such as floor2

area, number of dwelling units, number of3

seats.4

MR. TAYLOR:  And a non-required?5

MR. LE GRANT:  A non-required6

space is a space that may be furnished, may be7

shown in an application or a permit that is8

not required.9

MR. TAYLOR:  Are there any10

regulatory minimal dimensions given for non-11

required spaces?12

MR. LE GRANT:  No.13

MR. TAYLOR:  Do the zoning14

regulations permit one to have more parking15

spaces than the number minimally required in16

the regulations?17

MR. LE GRANT:  Yes.18

MR. TAYLOR:  And is there a19

regulation you could cite to for that20

provision?21

MR. LE GRANT:  Yes.  Section22
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2101.2 sets forth the clear explicit allowance1

of provision of spaces beyond those that are2

required.3

MR. TAYLOR:  Is the applicant for4

a building permit required to indicate on the5

permit application which parking spaces are6

required spaces?7

MR. LE GRANT:  No.8

MR. TAYLOR:  Is the applicant for9

a building permit required to specifically10

highlight which parking spaces are not11

compliant with the minimum dimensions of a12

required space?13

MR. LE GRANT:  No, no, the14

regulations do not require such.15

MR. TAYLOR:  Then how are you able16

to determine if the plans satisfy the17

requirement for a minimum number of parking18

spaces of a certain dimension?19

MR. LE GRANT:  Well, the20

methodology that is employed is to look at an21

application which has a representation of a22
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parking area, whether it be an open parking1

lot or a parking structure or garage.  We look2

to see what is the minimum number of spaces3

that are required for the specific use and4

then do those spaces, does that minimum number5

of spaces satisfy by the plan submission.6

Additionally then the minimum size7

requirements applicable to required spaces8

must be satisfied.9

MR. TAYLOR:  Okay.  If the number10

of spaces exceeds the minimum number of11

required parking spaces, would a reasonable12

zoning administrator in reviewing plan13

designate specific individual parking spaces14

as being the specific required spaces?15

MR. LE GRANT:  I would say that16

although it would be nice if an applicant17

highlighted those specific spaces, that is,18

specifically designating spaces as meaning the19

requirements for required  space.  That's well20

and fine.  They can certainly help on our21

analysis, but there's no requirement that that22
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be done so, and neither is there a burden on1

the Zoning Administrator to specifically2

designate spaces on a plan as required.3

But what's import is the analysis4

to conclude that the minimum number of5

required spaces is satisfied in an arrangement6

that meets the number and the minimal7

dimensional requirements applicable to8

required spaces.9

MR. TAYLOR:  Have you reviewed the10

plan entered into evidence as Exhibit 002?11

MR. LE GRANT:  I have.12

MR. TAYLOR:  In your opinion does13

this plan contain the minimum number of14

required spaces?15

MR. LE GRANT:  Yes.16

MR. TAYLOR:  Is space P-11217

necessary to be considered a required space18

for you to make that determination?19

MR. LE GRANT:  It's -- no, no.20

Space P-112 would not be a space that would21

have to be included to arrive at a conclusion22
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that the minimum number of required spaces has1

been satisfied.2

MR. TAYLOR:  Now, have you3

reviewed the plan entered into evidence by the4

condo association, which indicates required5

spaces?6

I'm sorry.  Let me clarify.  Known7

in this hearing as Attachment 1.8

MR. LE GRANT:  Yes.9

MR. TAYLOR:  Does this plan10

contain the minimum number of required spaces?11

MR. LE GRANT:  Yes.  And I should12

elaborate.  Because of the 35 dwelling units13

required, the 35 dwelling units that the14

condominium building represents, the standard15

is one required parking space for every three16

units.  The math works out to be 12 required17

spaces.18

In reviewing Attachment 1, I see19

that there are 12 spaces that are hatched so20

as to meet the numerical requirement, the21

minimum numerical requirement for required22
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spaces, i.e., 12.1

MR. TAYLOR:  Is space P-1122

necessary to be considered one of those3

required spaces in order for the minimum4

necessary to be fulfilled?5

MR. LE GRANT:  No.6

MR. TAYLOR:  Should a reasonable7

Zoning Administrator allow an applicant to8

highlight that the number of required spaces9

meeting the specifications for such spaces to10

be present?11

MR. LE GRANT:  I think I may have12

answered that earlier in terms of the question13

of designating spaces, although it's not a14

requirement, although it would certainly be15

nice if an applicant represented those by some16

graphic differentiation or calling out those17

spaces as these toward meeting the required18

parking.19

MR. TAYLOR:  Have you personally20

inspected the parking facilities of 3030 K21

Street?22
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MR. LE GRANT:  Yes.1

MR. TAYLOR:  Do you recall2

approximately when?3

MR. LE GRANT:  On July 16th.4

MR. TAYLOR:  Between the review of5

the plans on paper and your personal visit,6

have you determined whether there is a7

pedestrian walkway present in that garage?8

MR. LE GRANT:  The only pedestrian9

walkway that I observed is that between space10

113 and the wall, I guess, to the north11

leading to a door that goes to the elevator12

lobby.13

MR. TAYLOR:  Okay, and would you14

please hold up the drawings, kind of point to15

the Board -- excuse me -- point for the Board16

to the drawing to indicate the area which17

you're referencing?18

MR. LE GRANT:  It's under the area19

that there is a circled number seven, and it's20

that portion of the drawing between the21

rectangle labeled P-113 and the heavy line22
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with the circle number seven.1

MR. TAYLOR:  Now, do any of the2

plans before you indicate the presence of what3

I call a wheel stop abutting such walkway4

aisle?5

MR. LE GRANT:  DCRA-002, that6

exhibit, there is an indication of a wheel7

stop at the end of P-116.8

MR. TAYLOR:  And is that the only9

place where such a wheel stop would be10

required for that walkway?11

MR. LE GRANT:  Yes.12

MR. TAYLOR:  In your personal13

inspection, did it verify the presence of that14

wheel stop?15

MR. LE GRANT:  Yes.16

MR. TAYLOR:  And are there any17

other pedestrian walkways?18

MR. LE GRANT:  No, not that I19

observed.20

MR. TAYLOR:  Therefore, are there21

any other wheel stops that are required?22
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MR. LE GRANT:  No.1

MR. TAYLOR:  Questions have been2

raised in this hearing regarding the proper3

interpretation of Sections 2116.5 through4

2116.9 in the regulations, specifically5

whether 2116.6 through .9 are independent of6

2116.5, and also whether those regulations as7

a group are applicable to the issue before us8

today.9

First of all, I would like to ask10

you do you have an opinion in the11

interpretation of 2116.6 through .9 as whether12

or not they are independent of .5 or are they13

subordinate to .5?14

MR. LE GRANT:  In my review of15

those sections starting with 2116.5 through16

2116.9, I would conclude that 2116 through17

2116.9 are related to and, in fact, are18

subordinate to 2116.5.19

MR. TAYLOR:  Okay, and have you20

reviewed any documentation that assisted you21

in that interpretation?22
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MR. LE GRANT:  I've looked at an1

exhibit that you furnished me earlier today2

about the it looked like an earlier version of3

those zoning regulations.4

MR. TAYLOR:  Would you please5

confirm if this is the document in question?6

MR. LE GRANT:  Yes, it is.7

MR. TAYLOR:  And, therefore, I8

would like to enter this into evidence, and I9

would request that you hand these to Ms.10

Bailey for distribution.11

CHAIRPERSON MILLER:  Do you want12

to identify for the record what the document13

is?14

MR. TAYLOR:  Should I do that or15

should Mr. Le Grant do it?16

MR. LE GRANT:  I can do it.17

CHAIRPERSON MILLER:  We don't have18

a specific rule on that.  So whatever is your19

pleasure.20

MR. LE GRANT:  The document is21

entitled "Zoning Commission of the District of22
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Columbia, Notice of Proposed Rulemaking, Case1

No. 82-5."  There's a date at the top, July2

27th, 1984, and the first page in the series3

is stamped in the middle at the bottom as 37374

and it extends through 3774.5

MR. TAYLOR:  And is it your6

understanding that this is a true and correct7

copy of the relevant pages in the District of8

Columbia Register?9

MR. LE GRANT:  Yes.10

MR. TAYLOR:  Would you please turn11

to what is marked at the top as page 16?12

MR. LE GRANT:  Yes.13

MR. TAYLOR:  I'm sorry.  I am14

getting things out of order.  Would you please15

turn back to the beginning?16

MR. LE GRANT:  Okay.17

MR. TAYLOR:  What is your18

understanding of the relevance of these19

proposed rules to the current parking20

regulations?21

MR. LE GRANT:  Well, it appears to22
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me that these predated the current1

regulations, but contain an earlier version of2

the parking regulations now embodied in3

Chapter 21 of the zoning regulations, Title4

11.5

MR. TAYLOR:  Thank you.  6

Now, if you would please turn to7

page 16 and the proposed regulation marked8

number 7205.3.9

MR. LE GRANT:  Yes.10

MR. TAYLOR:  And follow along with11

the following regulations up through 7205.314.12

MR. LE GRANT:  Yes.13

MR. TAYLOR:  Do those bear a14

relationship to current regulations 2116.515

through 2116.9?16

MR. LE GRANT:  Yes, except for the17

code citations.  It appears to be either the18

same or very similar language.19

MR. TAYLOR:  Now, in the proposed20

regulations, is there anything that would21

indicate to you whether the provisions stating22
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-- and I'm reading from .314 -- "the location1

of required parking spaces elsewhere on the2

same lot or on another lot would result in3

more efficient use of land, better design in4

landscaping, safer ingress or egress and less5

adverse impact on neighboring properties."6

Is there anything that would7

indicate whether that is independent of 7205.38

or not?9

MR. LE GRANT:  The first citation?10

MR. TAYLOR:  Let me rephrase the11

question.12

MR. LE GRANT:  Thank you.13

MR. TAYLOR:  I would like for you14

to actually look at 7205.33.  Would you read15

that one, please?16

MR. LE GRANT:  Seven, two, oh,17

five, point, three, three reads as follows:18

"such parking spaces," with the words "parking19

spaces" underlined, "are so located as to20

furnish reasonable and convenient parking21

facilities for the occupants or guests of the22
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building," which is underlined, "or1

structure," underlined, "which they are2

designed to serve," semicolon, "and."3

MR. TAYLOR:  Okay.  Given the4

evidence presented by the document, does it5

show a relationship between this .33 and6

7205.3?7

MR. LE GRANT:  Yes.  They clearly8

appear to be subordinate by the numbering9

system that the fifth digit in the string10

appears to be an extension of a master clause,11

have you will, 7205.3 or not a master clause,12

but a governing clause.13

MR. TAYLOR:  So in your opinion as14

Acting Zoning Administrator, under this15

alignment would 7205.33 be applicable in the16

absence of 7205 -- in absence of the17

conditions triggering 7205.3?18

MR. LE GRANT:  No.19

CHAIRPERSON MILLER:  Excuse me.  I20

just want to clarify so we can appreciate the21

significance of the testimony.  This says22
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"Notice of Proposed Rulemaking."  Is it Mr. Le1

Grant's testimony that these were adopted and2

that these represent regulations that existed3

before our current regulations or not?4

This is in proposed form.  So5

that's why I'm trying to understand the6

significance of them in proposed form.7

MR. TAYLOR:  Maybe it would be8

better if I assisted you with that at this9

point.10

These are the proposed regulations11

from the summer of 1984.  They were later12

renumbered and adopted into final form later13

in 1984 and assume the form that they are14

essentially in today.15

What Mr. Le Grant is going to be16

establishing through his testimony is that the17

intent of the drafters was to have provisions18

.33 and .34 in these proposed regulations to19

only be applicable when applying 7205.3, and20

he would then relate .33, .34 to current21

regulation and also look to the language of22
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the current regulations to see if there's any1

evidence supporting the continuation of that2

interpretation.3

CHAIRPERSON MILLER:  Thank you for4

clarifying that.5

MR. TAYLOR:  Okay.  Mr. Le Grant,6

maybe quickly do the same exercise with7

7205.34 and its relationship to 7205.3.8

MR. LE GRANT:  I would also assert9

that these are -- that is .34 is subordinate10

to .3.11

MR. TAYLOR:  Do regulations .3312

and .34 have corollaries in the adopted13

regulations?14

MR. LE GRANT:  Yes.15

MR. TAYLOR:  And what are those16

corollaries?17

MR. LE GRANT:  Working from the18

bottom, .34, the corollary is 2116.9; .33,19

going up from the bottom, the corollary is20

2116.8.21

MR. TAYLOR:  Now, is there a22
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corollary in the adopted regulations 7205.3?1

MR. LE GRANT:  Yes.2

MR. TAYLOR:  And what is that3

corollary?4

MR. LE GRANT:  Two, one, one, six,5

point, five.6

MR. TAYLOR:  In reading 2116.5 as7

adopted, is there language relevant to the8

previous structuring in the proposal?9

Would you like me to rephrase10

that?11

MR. LE GRANT:  Please.12

MR. TAYLOR:  Okay.  Is there13

language in the current 2116.5 that differs14

from the language of 7205.3?15

MR. LE GRANT:  No, except for the16

citations or the numbering.17

MR. TAYLOR:  Okay.  May I ask you18

to review that one more time, please?19

MR. LE GRANT:  Okay.  Well, okay.20

The 2116.5 includes a specific reference to21

special exceptions, and it also includes22
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references, explicit references to 2116.61

through 2116.9.2

MR. TAYLOR:  Okay.  We'll go back3

to the open spaces reference in a moment.  For4

now, would you please describe the5

significance of the phrases "in accordance6

with Sections 2116.6 through 2116.9"?7

MR. LE GRANT:  Well, I interpret8

that to mean that that series of sections is9

subordinate to 2116.5 in that 2116.5 speaks to10

cases that require approval by the Board of11

Zoning Adjustment and Special Exceptions for12

open parking spaces, and therefore, 2116.6 all13

the way through 2116.9 are related to and14

subordinate to those, that condition that's15

set forth in 2116.5.16

MR. TAYLOR:  Therefore, in your17

opinion, are current regulations 2116.618

through 2116.9 applicable in situations where19

2116.5 has not been triggered?20

MR. LE GRANT:  No, they do not21

apply.22
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MR. TAYLOR:  And is that in your1

opinion consistent with the proposed2

regulations and the way they're drafted?3

MR. LE GRANT:  Yes.4

MR. TAYLOR:  Thank you.5

Now, 2116.5 references open6

parking spaces accessory to any building or7

structure and following language that refers8

to special exceptions.  Would you please9

describe what relationship, if any, there is10

between that and the instant situation?11

MR. LE GRANT:  Well, it does not12

appear to apply to the instant situation,13

given that this parking arrangement is not14

subject to a special exception nor is it an15

open parking area.16

MR. TAYLOR:  Therefore, would it17

be your expert opinion that 2116.8 and 2116.918

are similarly inapplicable?19

MR. LE GRANT:  I would agree with20

that.21

MR. TAYLOR:  Would you please take22
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a look at regulation 2117.5?1

MR. LE GRANT:  Yes.2

MR. TAYLOR:  Now, is it fair to3

characterize this as the 20 foot aisle width4

regulation?5

MR. LE GRANT:  Yes, I interpret6

this to mean that in the cases of required7

parking spaces as set forth in these8

particular conditions, what the minimum aisle9

width requirement is.10

MR. TAYLOR:  And at what point is11

the 20 foot aisle size requirement in effect?12

MR. LE GRANT:  Well, to read the13

regulation, "Except as provided in Sections14

2115.9 through 2115.18 and 2117.6, when15

required parking spaces are so arranged that16

an aisle is required for accessibility or17

maneuvering space between rows of two or more18

parking spaces or between a row of two or more19

parking spaces and the perimeter of the area20

devoted to parking spaces, the aisle shall21

have a clear width of not less than 20 feet or22
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90 degrees angle parking."1

And it goes on to state the cases2

when there's a 60 degree angle.3

MR. TAYLOR:  Okay.  Mr. Le Grant,4

in your opinion as an expert in zoning and in5

zoning administration, is it appropriate to6

characterize, for example, parking space P-1247

and P-130 as being required spaces?8

MR. LE GRANT:  Yes.9

MR. TAYLOR:  Given the designation10

of those as required spaces, would a 20 foot11

aisle width be required at that juncture?12

MR. LE GRANT:  Yes, it would be13

under this section.14

MR. TAYLOR:  And would that 2015

foot requirement continue, looking at this16

chart, going to the right through I'll call it17

the confluence of P-128 and P-126?18

MR. LE GRANT:  Yes.19

MR. TAYLOR:  Are there any other20

portions of this diagram where the 20 foot21

aisle width would come into play?22
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MR. LE GRANT:  I would interpret1

to mean adjacent to those required parking2

spaces.3

MR. TAYLOR:  And are there any4

other -- so could you describe any other place5

that it may come into play?6

MR. LE GRANT:  No, other than7

adjacent to the shaded spaces as denoted as8

required, I do not see where the 20 foot9

minimum required aisle width would come into10

play.11

MR. TAYLOR:  So would it be12

correct that if we drew a rectangle inclusive13

or bordered at the corners by P-118, P-126, P-14

128, and P-136, that the aisle within that15

rectangle would be the area in which the 2016

foot aisle width requirement is applicable?17

MR. LE GRANT:  I would agree with18

that statement.19

MR. TAYLOR:  Are there any areas20

other than within that rectangle in this21

drawing in which that aisle width is22
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applicable?1

MR. LE GRANT:  No.2

MR. TAYLOR:  In your expert3

opinion, given Mr. Crews' discussions with the4

Applicants prior to the filing of their5

application and in trying to resolve the6

previous appeal before this Board, the7

materials on paper reviewed by Mr. Crews prior8

to the filing of the application -- excuse me.9

Strike that.  I have one foundational question10

for you.11

MR. LE GRANT:  Okay.12

MR. TAYLOR:  Are there13

circumstances for this application  that we14

are looking at today that differ from the15

typical application received by the Office of16

the Zoning Administrator?17

MR. LE GRANT:  Typically the18

applications we receive are for proposed19

conditions, either proposed buildings or20

proposed alterations to buildings that have21

not yet been constructed.22
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MR. TAYLOR:  So are you saying1

then that the distinction here is that the2

construction has already taken place and there3

is something concrete -- no pun intended -- to4

look at?5

MR. LE GRANT:  Yes.6

MR. TAYLOR:  now, then I will ask7

again.  In your expert opinion, given Mr.8

Crews' discussions with the Applicants prior9

to the filing of the instant application in10

which they were resolving the previous appeal,11

the materials reviewed by Mr. Crews prior to12

the filing of this application -- that's13

somewhat redundant -- the permit application14

itself, could a reasonable Zoning15

Administrator have decided that parking spaces16

P-1 through P-5 complied with the District of17

Columbia zoning regulations18

MR. LE GRANT:  Yes, they do.19

MR. TAYLOR:  Thank you very much.20

That concludes my direct questioning, Madam21

Chairman.22
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CHAIRPERSON MILLER:  Thank you.1

Questions?  All right.  I have a2

few.  Hold on a second.3

I'm not sure if I heard your4

right, Mr. Le Grant.5

MR. LE GRANT:  Okay.6

CHAIRPERSON MILLER:  Okay.  One7

question is I thought you defined a non-8

required parking space as a parking space that9

wasn't a required parking space.  Is that10

true?11

MR. LE GRANT:  That --12

CHAIRPERSON MILLER:  I thought13

that your definition of a non-required parking14

space was a parking space that was not a15

required parking space.  Is that right; is16

that your definition?17

MR. LE GRANT:  Yes.18

CHAIRPERSON MILLER:  Okay.  Are19

these space accessory spaces?  Are these,20

meaning the parking spaces that are shown on21

Attachment 1 without differentiating between22
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at this time required and non-required?1

Would you identify them as2

accessory spaces?3

MR. LE GRANT:  Well, my4

understanding of the term "accessory" as used5

in the zoning regulations is those spaces6

furnished to satisfy -- either to serve a7

particular use.  So, for example, if a use is8

established in compliance with the zoning9

regulations, that;s the primary use of the10

property.11

A secondary use or a term that is12

used in zoning regulations, accessory use to13

the primary use, is parking, then that14

accessory, those spaces deemed accessory may15

be composed of both required and non-required16

spaces that serve the primary use.  This17

differentiates a situation where parking is a18

primary use, such as a parking garage or a19

parking lot in which there is no other use of20

that property.  In that case the primary use21

is parking.22
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CHAIRPERSON MILLER:  I raise it1

because you made reference to 2101.2, which2

says, "Nothing contained in this section shall3

be construed to prohibit the establishment of4

accessory spaces in an amount which exceeds5

that required by 2101.1, provided that each6

case complies with all other applicable7

provisions of this chapter and Chapter 23."8

And I think this goes to the issue9

of non-required parking spaces, that nothing10

prohibits the establishment of non-required11

parking spaces; is that the point you were12

making?13

MR. LE GRANT:  Well, the way I14

would read this section is it makes reference15

to accessory parking spaces.  It's talking16

about the context, which you have a primary17

use, and then you're supplying parking to18

serve the primary use.  So that's the sense of19

the term of accessory parking.20

It goes on to speak that you can21

have those spaces in an amount that exceeds22
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the required number of parking spaces.  So I1

don't know if that speaks to your question.2

CHAIRPERSON MILLER:  I think,3

well, I'm under the impression, you know, that4

one of the points being made in this case is5

that, you know, you have to meet your required6

parking, number one.7

MR. LE GRANT:  Yes.8

CHAIRPERSON MILLER:  And then9

nothing prohibits somebody from creating10

whatever amount of unrequired parking spaces11

unless they're prohibited by some specific12

provision per se.13

And then I thought that you14

pointed to this provision in support of that15

argument, but this provision says accessory16

parking spaces, and I'm under the impression17

these -- that's why I was asking you would you18

consider these accessory or not really, and if19

so, if they're not really, then maybe this20

provision doesn't apply.21

MR. LE GRANT:  Well, again, my22
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interpretation of this provision is it's1

talking about a condition in which you're2

supplying parking to serve a primary use, and3

that is accessory parking spaces.  You're4

supplying additional parking spaces, in this5

case accessory parking spaces above and beyond6

the requirement.  They're not labeled, it's7

not called out non-required, but the whole8

sense of this section is to speak to the9

provision of non-required spaces.  It's an10

allowance of non-required spaces.11

CHAIRPERSON MILLER:  I know I'm12

probably getting tired, but I guess my13

question is these kind of spaces serving the14

owners of the units in this condominium15

association, would you call a parking space16

serving a residential unit an accessory17

parking space?18

MR. LE GRANT:  Yes.19

CHAIRPERSON MILLER:  Okay.  In20

your experience as a Zoning Administrator, is21

it possible that non-required spaces can be22
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created that might create problems in a1

garage, such as we've heard to a certain2

extent, for instance in getting into the space3

or other kinds of crowding problems that are4

not violations of the zoning regulations?5

MR. LE GRANT:  Well, certainly one6

could place a variety of elements, a required7

parking space, a non-required parking space,8

a column, a wall, that could interfere with9

required parking spaces.  Part of the review10

that my office would undertake in the11

application is to insure that, as I stated12

earlier, the number of required parking spaces13

is provided, and it's not only the depiction14

of provision of those spaces, but you know,15

are they blocked or maintained as accessible?16

CHAIRPERSON MILLER:  I guess my17

question is if unrequired spaces are blocked18

and interfered with, is that necessarily a19

violation of the zoning regs or could that be20

some other kind of violation?21

MR. LE GRANT:  The short answer is22
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no.  We deal actually with that quite often in1

the form of stacked or tandem parking in many2

buildings in the District, existing and3

proposed, that come in with stacked parking,4

and the analysis that we would undertake is to5

insure that, first of all, all of the required6

number of parking spaces are furnished.7

In that particular case of a8

stacked parking arrangement, one could argue9

and I would accept that a parking space on an10

aisle that meets the minimum width11

requirements could be credited toward a12

required number, but the space behind it,13

because it's blocked is not accessible.  That14

could not be counted toward a required number.15

So we're faced all the time with16

situations, a mixture specifically in the17

stacked or tandem arrangement which we have to18

differentiate required from non-required.19

But you have a non-required20

stacked space behind your required space.  It21

doesn't interfere.  That would meet the zoning22
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regulation requirements, in my opinion.1

CHAIRPERSON MILLER:  When you were2

going over the pedestrian walkway and the3

wheel stop at 116, I didn't totally follow why4

a wheel stop was only required at 116.  Can5

you explain that again, parking 116, parking6

space 116?7

MR. LE GRANT:  Yes.  One, sixteen,8

in my opinion, is the only space in the garage9

that bumps up and is adjacent to a pedestrian10

walkway, and in my site visit when I walked11

it, I both observed it being placed there, and12

of course, I observed it on Exhibit 2.13

So if the question was posed to me14

specifically, oh, is there adequate protection15

under the  section, which the number escapes16

me at the moment -- yeah, 2117.7.  Is it17

protected?  Well, here we have a walkway.18

Here we have a parking space adjacent to it.19

Here we have a wheel stop there.  It is20

protected and in compliance with 2117.7.21

CHAIRPERSON MILLER:  Where did you22



212

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS

1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C.  20005-3701 (202) 234-4433

say the pedestrian walkway actually was?1

MR. LE GRANT:  Well, if you look -2

- and which diagram are you looking at?3

Attachment 1 or --4

CHAIRPERSON MILLER:  Attachment 1.5

MR. LE GRANT:  One.  Okay.  The6

length starting at the northwest corner of7

space P-113 extending easterly between the8

upper line of P-113 and the wall which, again,9

is the circle number seven there, the wall10

going easterly, leads to a door. 11

This particular attachment does12

not show the door's location, but my personal13

inspection found a door, I guess, somewhere14

going easterly there maybe a few feet beyond15

P-113.16

And then if you look at P-116,17

that's up against the walkway.  It's better18

illustrated in Exhibit 2 in which it shows a19

little clearer the end of P-116, and at the20

end of that, without the wheel stop it21

conceivably could go into that pedestrian22
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walkway.1

CHAIRPERSON MILLER:  And your2

position in interpreting the drive aisle is3

that you measure only if there are required4

spaces adjacent to it.5

MR. LE GRANT:  Yes.6

CHAIRPERSON MILLER:  And even if7

they're only on one side of the drive aisle;8

is that right?9

MR. LE GRANT:  Right.  If it's10

adjacent and because the language of that11

provision, to paraphrase, when required12

parking spaces are so arranged that an isle is13

required for accessibility or maneuvering14

space between the rows of two or more parking15

spaces or between a row of two or more parking16

spaces in the perimeter of the area.17

So in walking through that is18

first you have two or more required spaces19

together.  If you do, you need a drive aisle.20

Is that drive aisle adjacent?  Yes.  Then you21

need a minimum of 20 foot width.22
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Do you have the required?  If1

there are required parking spaces on both2

sides of that drive aisle, then they're both3

served by that.  If the drive aisle is4

adjacent on one side with required parking5

space and then a perimeter like the wall of a6

garage, then you continue to need the required7

minimum 20 foot aisle width.8

And it also goes on for9

accessibility and maneuvering.  I think it's10

clear that it speaks to the need for that11

dimension to get in and out of the required12

spaces.13

CHAIRPERSON MILLER:  How about on14

this parking plan in Attachment 1 where it15

seems to identify required parking on one side16

of an aisle and unrequired on the other side?17

Do you see that?18

MR. LE GRANT:  So you're looking19

at Attachment 1?20

CHAIRPERSON MILLER:  Yeah, like21

looking at spaces 120, 121, 122.22



215

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS

1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C.  20005-3701 (202) 234-4433

MR. LE GRANT:  Yeah, yeah.  You1

would need the -- all -- if it's adjacent to2

a required space, we continue to have the3

minimum 20 foot drive isle requirement4

adjacent to those required spaces.5

CHAIRPERSON MILLER:  And am I6

correct that your testimony is at odds with7

Mr. Crews to a certain extent, that being that8

he says that once you start with the required9

parking spaces that the drive aisle has to10

continue to be 20 feet?11

MR. LE GRANT:  Yes.12

CHAIRPERSON MILLER:  Okay, and13

you're going on your interpretation of the14

specific words of the regulation?  Anything15

else?16

MR. LE GRANT:  My reading of my17

interpretation of the specific provision is18

that it speaks to the case of -- it doesn't19

say the word "adjacent, but I interpret it to20

mean that it be adjacent to the required21

parking space and suggest in the accessibility22
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maneuvering space, that that's what the1

purpose of that regulation is, to insure that2

point is adjacent to the space.  You need this3

maneuvering aisle area4

CHAIRPERSON MILLER:  And is it5

based on your experience at all in6

interpreting this regulation or similar7

regulations in all your years --8

MR. LE GRANT:  Yes.9

CHAIRPERSON MILLER:  -- of zoning?10

MR. LE GRANT:  Yes.11

CHAIRPERSON MILLER:  Okay, and one12

other thing.  I think you yourself said that13

this was not the typical case and that the14

spaces were already there when this building15

permit was issued, correct?16

MR. LE GRANT:  Right.17

CHAIRPERSON MILLER:  Usually it's18

issued and then they draw the lines and19

everything based on the plans?20

MR. LE GRANT:  Right, because in21

this case, the building permit was to cure an22
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existing situation that had already been1

manifested by an alteration of the building.2

then it was a building permit after the fact,3

whereas a majority, if not a vast majority of4

building permits that come before us are5

proposed yet to be constructed situations.6

CHAIRPERSON MILLER:  So given that7

situation, do you think that the Zoning8

Administrator should have gone out and looked9

at the spaces or measured the spaces or the10

drive aisle?11

MR. LE GRANT:  Well, my opinion is12

in inspections are needed when the information13

that is furnished to the office, you know, in14

plan form or photographs is not sufficient15

basis to make a decision.  In an instance16

where it's not clear from the information17

provided, then a site inspection might be in18

order.19

CHAIRPERSON MILLER:  So do you20

think it was reasonable for Mr. Crews to rely21

on Attachment 21 in making his decision with22
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respect to the building permit?1

MR. LE GRANT:  Yes.  Attachment 1?2

CHAIRPERSON MILLER:  I'm sorry?3

MR. LE GRANT:  You said Attachment4

21.5

CHAIRPERSON MILLER:  Oh, we've6

been referring to this diagram as Attachment7

1.8

MR. LE GRANT:  Yes.9

CHAIRPERSON MILLER:  I think it's10

really Exhibit 28.11

MR. LE GRANT:  Okay, okay.12

CHAIRPERSON MILLER:  Okay.  Thank13

you very much.14

That's all of the Board's15

questions.  Does the Appellant have some16

questions?17

VICE CHAIRPERSON ETHERLY:18

Actually --19

CHAIRPERSON MILLER:  Oh, no, no,20

no. 21

VICE CHAIRPERSON ETHERLY:  Thank22
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you.  Just kind of organizing thoughts.1

CHAIRPERSON MILLER:  Okay.2

VICE CHAIRPERSON ETHERLY:  There3

was a little bit of back-and-forth with the4

chair that kind of compared -- I don't want to5

use that word, but for lack of a better term6

at this point -- compared kind of some of your7

testimony with that of Mr. Crews.8

MR. LE GRANT:  Yes.9

VICE CHAIRPERSON ETHERLY:  So let10

me also kind of do a little bit of comparison11

shopping, if you will, and that is to an12

extent I'm taking a step back from kind of the13

guts of the zoning inquiry, and I'm just14

trying to kind of think in a real world15

application how the theory that I think is16

being proposed by DCRA kind of works in17

practice.18

Under the interpretation that I19

think is an illustration of DCRA's position20

and what appears to be the practice of the21

Zoning Administrator's Office in terms of22
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interpreting this, is there a scenario whereby1

you could essentially end up with some type of2

haphazard crossword puzzle of required and3

non-required spaces all trying to coexist in4

the same space?5

To an extent that is something of6

my reaction to the argument that is being put7

forward by the Appellant, that to buy the8

interpretation of the condominium owners9

association and DCRA, you essentially end up10

with an unpredictable mish-mash of11

required/non-required accessory spaces without12

any warning or shape, if you will, to how it13

all gets played out in the real world.14

I try my best not to put our15

witnesses in these kind of open ended16

contexts, but is that a fair reading?  Is17

it --18

MR. LE GRANT:  Well, it could be19

an unfortunate result.  In applying the20

parking regulations as I've testified, we're21

looking first to what is required and then do22
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those required spaces meet the minimal1

dimensional requirements and the adjacent2

aisle requirements and vertical clearance3

requirements.4

An applicant may put those in some5

arrangement if it's not -- if in the analysis6

it's not clear that one nice stretch of7

parking bank of or row of spaces meetings that8

requirement and they are located elsewhere,9

then we would -- we may at that point seek to10

have an applicant designate which ones are11

required and which ones are not required.12

But if we can conclude that in13

spaces that we examine the plan meet the14

requirements and the applicant then elsewhere15

in that parking arrangement has placed spaces16

so as not to impede or affect the required17

spaces, then they are free to do so.18

VICE CHAIRPERSON ETHERLY:  Okay.19

MR. LE GRANT:  The market comes up20

with wonderful solutions of putting spaces in21

that may meet a particular client's needs that22
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I don't feel is the scope of the Zoning1

Administrator to intrude upon.2

VICE CHAIRPERSON ETHERLY:  Okay,3

and that is entirely fair and gibes very4

nicely with what I've heard thus far.5

So I believe one of the questions6

that I put to Mr. Crews was let's say you have7

a starting point where you have a clear, on8

its face zoning compliant parking plan, be it9

Attachment 1 or just some mythical document in10

a hypothetical situation.11

What typically does the ZA do when12

-- and perhaps you have no way of necessarily13

knowing when this happens -- but what if an14

owner decides to on its own accord rearrange15

that parking plan?16

Clearly, of course, I'm kind of17

touching on what's part of the million dollar18

question here, but -- and it was an exchange19

that I had with Mr. Crews.  So I'm trying to20

recall his answer, and I want to hear a little21

bit from you, not suggesting that you may have22
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a different answer.1

MR. LE GRANT:  Oh, sure, sure,2

sure.3

VICE CHAIRPERSON ETHERLY:  But4

what happens if a property owner decides to5

change that arrangement not affecting your6

required parking in terms of the actual7

quantity, but perhaps shifting the deck8

chairs, so to speak, not in a way to affect9

their compliance, but they're just shifting10

the deck so to speak?11

In that kind of situation, if I12

recall correctly -- and let me stop being coy13

-- if I recall correctly, I believe Mr. Crews14

may have said -- and I'm just going to speak15

very softly here because I don't want to16

mistakenly misrepresent what he said, but I17

believe he may have said, "Well, it's not18

required that a property owner come to us with19

that revision, but perhaps it would be20

encouraged," just to be sure that everyone is21

aware of what's happening.22
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MR. LE GRANT:  Well, the1

arrangement of parking, I would interpret that2

the arrangement of parking needs to be3

designated on the ground with striping, and4

that the original representation about where5

the parking is placed has to be shown in the6

plan, and that we have specific provisions7

that they should be striped accordingly.8

After that occurred, if a property9

owner decided to rearrange that parking, I10

think (a) it would be incumbent upon he or she11

to apply for a building permit for restriping12

so as DCRA would have a basis to evaluate that13

the change is in compliance.14

In the absence of that information15

that should be manifested in the building16

permit application showing the striping, we17

would not know if that rearrangement of18

parking would cause a problem, and it would19

further insure that we'd have a document to20

say, "Okay.  Your new parking scheme, you're21

going to restripe it.  We've evaluated it.22
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We've made a decision on compliance.  If it is1

in compliance, we can issue a building2

permit."  Then we have a record of the new3

parking arrangement.4

VICE CHAIRPERSON ETHERLY:  And5

would that be the case if you had an owner who6

desired to add parking, but that parking which7

is being added has nothing to do with your8

required parking?  It doesn't change any of9

the zoning analysis.  It is simply new parking10

that is being added.11

Would that change your answer or I12

should say change the approach?13

MR. LE GRANT:  I would say no.  It14

would be best if people would represent how15

they're using their property, and if they're16

doing something that requires a building17

permit and in this discussion, provision of18

parking, striping that requires a building19

permit, it should so be presented to this20

office.21

VICE CHAIRPERSON ETHERLY:  And22
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just to be sure I'm clear in terms of an1

unspoken assumption here, any striping that's2

done  whatsoever triggers a building permit3

requirement.4

MR. LE GRANT:  Striping for5

parking.6

VICE CHAIRPERSON ETHERLY:7

Striping for parking, whether it's required,8

non-required what have you.  Any time you want9

to do something on the ground that creates a10

new home for one of our beloved automobiles,11

you have to come to DCRA for a permit for12

that.13

MR. LE GRANT:  I would agree with14

that.15

VICE CHAIRPERSON ETHERLY:  Okay.16

CHAIRPERSON MILLER:  And what17

regulation supports that?18

MR. LE GRANT:  Well, I would go to19

the general regulations of the use of20

property.  The use of property that would21

require a building permit would trigger a22
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zoning review.1

CHAIRPERSON MILLER:  Okay.  I2

mean, is that in our zoning regs. or is that3

in DCR-12 --4

MR. TAYLOR:  Madam Chair, if I may5

provide assistance here.6

CHAIRPERSON MILLER:  Okay.7

MR. TAYLOR:  I would first look at8

Statute  64 -- oh, gosh.  This is9

embarrassing.  I can't remember right now.10

Point, nine  Now, it's in Title 6, and it is11

the one that states that if you are going to12

construct, alter some kind of structure in the13

District of Columbia, you need to get a14

building permit.15

I want to say 6401.9, but it's too16

late in the day for me to go to the bank on17

that.18

CHAIRPERSON MILLER:  That's fine.19

That does it.20

VICE CHAIRPERSON ETHERLY:  And to21

an extent what I'm sniffing around is where is22
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the dividing line between it would be smart to1

do it this way and it would be a zoning2

violation to not do it this way.3

I think I hear the answer, and I4

think I'm hearing it correctly.  So if you --5

actually I'm going to stop there because I6

need to chew it a little bit.7

MR. LE GRANT:  Okay.8

VICE CHAIRPERSON ETHERLY:  But I9

appreciate your answers.  They definitely have10

answered my questions.  I just need to kind of11

ponder it a little further.12

Thank you, Madam Chair.13

BOARD MEMBER LOUD:  I've just got14

a couple of very quick follow- questions to15

something that Madam Chair asked you, Mr. Le16

Grant, and it concerns the inspection -- yeah,17

I'm sorry.  It concerns inspections by your18

office.19

MR. LE GRANT:  Okay.20

BOARD MEMBER LOUD:  Is it fair to21

say -- I believe your previous testimony was22
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that your office would inspect a site1

identified in a permit application in the2

accompanying plan only where the information3

in the permit is inadequate or insufficient.4

MR. LE GRANT:  Well, I was5

answering the question in the context of a6

situation as in the instant case, which the7

construction has already occurred.8

BOARD MEMBER LOUD:  Stand9

corrected.  With that proviso, is it fair to10

say that that was your testimony?11

MR. LE GRANT:  Yes.12

BOARD MEMBER LOUD:  Okay.  And in13

this case, is it also your testimony that the14

information in the permit application and the15

plan which we have as Exhibit 28 was adequate?16

MR. LE GRANT:  yes.17

BOARD MEMBER LOUD:  Okay, and was18

it also your testimony that it was adequate19

because you could look at it; you could see20

the 12 required parking spaces; you could see21

the shaded in; you could also see the nine22
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foot by 19 requirement in the individual1

parking spaces on that plan.2

You could see the 20 foot drive3

aisle on that plan, and essentially the sort4

of rectangular box that your counsel drew5

demonstrated for you that by looking at this6

plan all of the requirements were met.  Is7

that a fair --8

MR. LE GRANT:  Yes, that's a fair9

characterization.10

BOARD MEMBER LOUD:  That's it.11

Thank you.12

CHAIRPERSON MILLER:  Okay.  I13

think we're ready for Mr. Johnson's cross.14

MR. JOHNSON:  Thank you.  I'll try15

to keep it short.16

Mr. Le Grant, I want to clarify17

something.  With respect to DCRA-002, which I18

think is right in front of you --19

MR. LE GRANT:  Yes.20

MR. JOHNSON:  Did I understand you21

to say that from this you could make a22
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determination as to required versus non-1

required spaces?2

MR. LE GRANT:  I don't believe I3

stated that.  The Exhibit 2 does not contain4

dimensions.5

MR. JOHNSON:  And you would need6

that to figure out which could be required and7

which couldn't required.  Is that a fair8

statement?9

MR. LE GRANT:  I would say so,10

yes.11

MR. JOHNSON:  And Attachment 112

would have that information.13

MR. LE GRANT:  Yes.14

MR. JOHNSON:  Is that your15

testimony?16

MR. LE GRANT:  Yes.17

MR. JOHNSON:  And let me ask you18

this.  Space 112, assuming that there was no19

space two and space three, 112 could have20

qualified as a required space; is that21

correct?22
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MR. LE GRANT:  Well, the situation1

becomes the aisle width that's adjacent to2

that, and the aisle width that preexisted the3

establishments of space two and three.4

MR. JOHNSON:  And before two and5

three  had had enough aisle width that 1126

could have qualified as a required space.7

MR. TAYLOR:  Objection.  That's8

assuming evidence without foundation.9

CHAIRPERSON MILLER:  You can10

rephrase your question so that you don't11

assume.12

MR. JOHNSON:  I'm not assuming.13

I'm going back in time to before any of this14

was done, before there was a two and a three.15

And my question, Mr. Le Grant, is at that16

point when there was no two, there was no17

three, 112 could have qualified as a required18

space.19

MR. TAYLOR:  I still object on the20

same grounds based on prior testimony that21

prior to the existence of spaces two and22
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three, that same area was striped off for1

other use and thus an aisle was created2

between the P-112 and that striped off area.3

CHAIRPERSON MILLER:  Wait, wait,4

wait.  Are you testifying that that was the5

case?6

MR. TAYLOR:  No, I am recalling7

previous testimony.8

CHAIRPERSON MILLER:  Could you9

shut that mic off for a second?10

Let's just say if this is asked11

another way, if parking spaces two and three12

were not there, would 112 be -- could 112 be13

a required space?  Is that okay?14

MR. JOHNSON:  That's the question.15

CHAIRPERSON MILLER:  Okay.  Well,16

that doesn't recreate history then.  17

Can you answer that, Mr. Le Grant?18

MR. LE GRANT:  It depends on what19

was present in that area now known as spaces20

two and three before.21

MR. JOHNSON:  Assuming there was22
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nothing there.1

MR. LE GRANT:  If there was2

nothing there, then I would agree that  your3

P-112 could be a required parking space if4

there was an aisle width of 20 feet.5

MR. JOHNSON:  And width two and6

three there, an aisle width of 19 feet or so,7

let's say less than 20 feet, one-twelfth could8

not then quality as a required space; is that9

correct?10

MR. LE GRANT:  i would agree it11

would be an issue to creating that as a12

required space.13

MR. JOHNSON:  Okay.  Now, you14

testified a little bit about the proposed15

regulations in Case No. 82-5, and if you have16

that in front of you and you could turn back17

to page 16 --18

MR. LE GRANT:  Yes.19

MR. JOHNSON:  -- I want to ask you20

starting on page 16, we've got a couple of21

provisions here.  For example, at the bottom22
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we've got  7205.3, right?1

MR. LE GRANT:  Yes.2

MR. JOHNSON:  And then we've got3

7205.31, which is indented and subordinate to4

7205.3, right?5

MR. LE GRANT:  Yes.6

MR. JOHNSON:  And then further7

provisions that are indented that are numbered8

311, 312, 313, 314, those are subordinate to9

.31, correct?10

MR. LE GRANT:  Correct.11

MR. JOHNSON:  And then we move on12

to 32, 33, 34, which are totally separate new13

sections, correct?14

MR. LE GRANT:  Yes.15

MR. JOHNSON:  And just so it's16

clear, these regulations were  ultimately17

adopted in some form, but the wording isn't18

exactly the same, right?19

MR. LE GRANT:  I would agree with20

that.21

MR. JOHNSON:  The Zoning22
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Commission may have said things more precisely1

or differently from what you see in 82-5.2

MR. LE GRANT:  Yes.3

MR. JOHNSON:  All right, and let4

me ask you with respect to Section 2117.7,5

which is the section that talks about the6

wheel stop issue --7

MR. LE GRANT:  Yes.8

MR. JOHNSON:  -- I just want to9

clarify.  It seems to be your opinion that10

that provision applies to this parking garage,11

but it only applies to space 116.  It doesn't12

apply anywhere else in the parking garage.  Am13

I right?14

MR. LE GRANT:  Yes.15

MR. JOHNSON:  So it isn't a16

question of this doesn't apply, but it doesn't17

apply anywhere other than 116 is your opinion.18

MR. LE GRANT:  Yes.19

MR. JOHNSON:  I have no further20

questions at this time.  Thank you, Mr. Le21

Grant.22
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CHAIRPERSON MILLER:  Thank you.1

Do the owners have cross?2

MR. LAPAN:  Yeah, just a couple of3

brief questions.4

Mr. Le Grant, based on your, you5

know, reading of the zoning ordinance and your6

expertise in interpreting and  applying the7

zoning ordinance, would it be your opinion8

that the requirement that there be a 20 foot9

drive aisle between required spaces help10

insure that practically there would be the11

provision of something other than haphazard,12

but more coordinated or, you know, together --13

I'm looking for the word -- but more14

coordinated required space because of the15

requirement that there be a 20 foot drive16

aisle, and that practically, based on the17

design of a parking garage where there's a 2018

foot drive aisle, that drive aisle will extend19

and, therefore, allow a coordinated group of20

spaces to be required?21

MR. LE GRANT:  Well, I take your22
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question to mean that the provision -- that1

the required drive aisle allow the maneuvering2

and accessibility that seems to be the purpose3

of that section for required spaces, and4

furthermore, that section speaks to, you know,5

the number of required parking spaces that6

should be grouped together so as to be7

applied.8

That would speak somewhat to not9

creating a, quote, haphazard arrangement.10

MR. LAPAN:  Okay.  Thank you.11

Twenty-one, sixteen, six, point,12

nine, regardless of any legislative history,13

setting that aside, would it be your14

interpretation that 2116.6 to 2116.9 do not15

apply based upon a reading of the zoning16

ordinance as adopted and as written?17

MR. LE GRANT:  They do not apply18

to the instant case.19

MR. LAPAN:  Okay.  Thank you.20

One more question.  In testifying21

that 2117.7 only applies to P-116, is the22
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basis for that testimony because the only1

private walkway that exists in this parking2

garage is adjacent to P-116?3

MR. LE GRANT:  I would agree with4

that.5

MR. LAPAN:  Okay.  Thank you very6

much.7

MR. TAYLOR:  Madam Chair, I have8

two very short lines of redirect, please.9

CHAIRPERSON MILLER:  Okay.  I have10

a couple of questions.  Do you want to go11

first or do you want to wait for my questions?12

I don't really care.13

MR. TAYLOR:  I, of course, will14

yield to Madam Chair.15

CHAIRPERSON MILLER:  All right.16

I'll be quick.17

I have a question about the aisle18

in our regulations here that prescribe the 2019

feet for required spaces adjacent to required20

spaces.  It's my understanding, but I really21

would like you to correct me if I'm wrong,22
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that this 20 feet is not like a national1

standard, for instance, like another2

jurisdiction might have 19 feet or whatever.3

My question is really going to is4

there a range here as to what allows for5

accessibility and maneuverability?6

I mean if you went down to 14 feet7

or 15 feet or 17 feet, you know, is there8

something that, you know, governs what's9

reasonable for a  parking facility to have10

with respect to the different widths of the11

aisle?12

MR. LE GRANT:  I would say that13

given my experience in zoning regulation that14

each jurisdiction may adopt the standard that15

they wish; that they certainly may inform that16

decision by looking at standards put for by17

certain organizations involved with parking,18

provision parking engineering organizations,19

but my own experience is that they do vary.20

In the jurisdictions I've worked with, minimum21

aisle width requirements do vary from22
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jurisdiction to jurisdiction.1

I have seen different amounts2

specified than that as set forth at 2117.5.3

CHAIRPERSON MILLER:  Okay.  I4

mean, and in certain instances I'm sure the5

Board has given a variance of a certain amount6

off the 20 feet, but with respect to this case7

if we have a measurement of 19 feet, in your8

opinion is that still adequate for9

maneuverability and accessibility?10

MR. LE GRANT:  Well, the analysis11

I go through is is the required space -- does12

it fall under this section.  You have to meet13

the 20 feet.  I would not have any authority14

to change that.  As to my opinion as to will15

19 feet work, on the regulation side would16

that work, well, the City of Berkeley, I am17

trying to recall the number.  It was less than18

20 feet for an aisle width requirement.  So19

obviously it's a function of each20

jurisdiction, but a shorter distance could21

reasonably work in my professional opinion.22
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CHAIRPERSON MILLER:  Okay.  I1

mean, that's really probably not the issue, in2

general, that's before us.3

MR. LE GRANT:  Right.4

CHAIRPERSON MILLER:  But I just5

wanted to ask you that just for context.6

Also, with respect to the7

pedestrian walkway, I didn't look at Exhibit8

2.  I guess it will show where the door is9

because I can see that path in front of10

parking space 113.  It just wasn't clear like11

where it ends.12

But if we look at that other13

exhibit it will show a door that it leads to14

so that we can see that that's the pedestrian15

walkway.  We went through this.  It's in front16

of parking space 113. 17

MR. LE GRANT:  Right.18

CHAIRPERSON MILLER:  And goes in19

front of then 116.20

MR. LE GRANT:  Right.21

CHAIRPERSON MILLER:  Where is the22
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door?  1

I guess we're looking at Exhibit2

2, but that's how we know that that's the end3

of the walk, right?4

MR. LE GRANT:  Yeah.5

CHAIRPERSON MILLER:  And it's just6

not showing up on this diagram.7

MR. LE GRANT:  Right.  Based on my8

recollection of my site visit on July 16th, I9

would place the door pretty close to the10

circle D and the arrow.  At the end of that11

arrow there's a rectangle there in that12

vicinity that would appear to be the location13

of the door.14

CHAIRPERSON MILLER:  And why does15

the walkway start at the beginning of parking16

space 113?17

MR. LE GRANT:  Why?18

CHAIRPERSON MILLER:  Yeah.19

There's a drive aisle.  Is that what's next to20

it? 21

If I'm looking at -- I'm obviously22
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not an expert in parking plans --  between1

space two and parking space 112 where it says2

19 feet, five inches --3

MR. LE GRANT:  Yes, yes.4

CHAIRPERSON MILLER:  -- what is5

that?  What is that area?  Drive aisle or --6

MR. LE GRANT:  It appears -- it7

functions to me as a drive aisle.8

CHAIRPERSON MILLER:  So if9

somebody walks in the drive aisle, that's10

still considered the drive aisle and it only11

turns into a pedestrian walkway because of the12

width of that area?13

MR. LE GRANT:  Well, and in fact,14

at a certain point along there there was15

carpeting laid down that ramped up to a16

landing before the door.  To me it was clearly17

differentiated in function as a pedestrian18

walkway.19

CHAIRPERSON MILLER:  My last20

question, I think, and that is another21

difference between your testimony and Mr.22
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Crews' testimony, because he doesn't even1

think it's a pedestrian walkway because he2

thinks that regulation applies to surface lots3

for areas, right?  But you don't.4

MR. LE GRANT:  Yeah, I recall his5

testimony.  It makes sense to me to apply that6

provision to provide a wheel stop against an7

area that is designated and in the instance8

case already denoted by function by means of9

a carpet as a pedestrian walkway.10

I think it's a good idea to have a11

wheel stop there.12

CHAIRPERSON MILLER:  Thank you.13

MR. TAYLOR:  Thank you.14

Mr. Le Grant, I would first like15

to clarify what may be interpreted as some16

conflicting testimony.  If you would go back17

to the proposed regulations, page 16, and in18

comparing 7205.3 to 7205.31, did you testify19

that the indentation of .31 as well as the20

numbering would indicate its subordinate21

status to 7205.3?22



246

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS

1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C.  20005-3701 (202) 234-4433

MR. LE GRANT:  Yes.1

MR. TAYLOR:  This may be a tough2

thing to do with the pages stapled, but in3

your estimation, is the indentation of 7205.324

the same level of indentation as 7205.31?5

MR. LE GRANT:  Yes, I would agree6

with that.7

MR. TAYLOR:  And thus equally8

subordinate?9

MR. LE GRANT:  Yes.10

MR. TAYLOR:  And the same analysis11

would hold true for .33 and .34?12

MR. LE GRANT:  Yes.13

MR. TAYLOR:  Okay.  The other is a14

much more hypothetical question for you as an15

expert in zoning administration.  Is it16

feasible in your mind for there to be an17

alteration of a parking plan in which the18

alteration would meet all of the zoning19

regulations, yet someone who parks in that20

garage might feel aggrieved by the alteration?21

MR. LE GRANT:  Yes, I can imagine22
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a situation like that.1

MR. TAYLOR:  In your opinion, does2

the District of Columbia have a forum set up3

to handle situations where one feels aggrieved4

by the actions of a property owner?5

MR. LE GRANT:  Certainly, someone6

who feels aggrieved can come to us with a7

complaint.8

MR. TAYLOR:  No further questions.9

CHAIRPERSON MILLER:  I just want10

to make sure.  What was the point of that?11

That if there's a problem with a property12

owner, Mr. Le Grant said they could go to13

DCRA?14

Maybe you could elaborate.15

MR. TAYLOR:  Will you elaborate?16

CHAIRPERSON MILLER:  Yeah.17

MR. TAYLOR:  Let me clarify the18

question then.19

CHAIRPERSON MILLER:  Okay.20

MR. TAYLOR:  If one party has21

taken an action that aggrieves on another22
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party, in your experience is that something1

that is legally actionable?2

MR. LE GRANT:  When you say3

"aggrieve," I don't know the precise legal4

sense of "aggrieve," but if someone comes to5

us with a concern, we would investigate to see6

if there was a violation of a zoning7

regulation.8

MR. TAYLOR:  I think I will leave9

it at that.10

CHAIRPERSON MILLER:  Okay.  Thank11

you.12

Okay.  We're at a juncture, I13

guess, where we can have a little discussion14

as to how we want to proceed.  What's15

remaining in this case is the owner's16

presentation and then there would be cross on17

that.18

MR. LAPAN:  Madam Chairperson.19

CHAIRPERSON MILLER:  Yes.20

MR. LAPAN:  Madam Chairperson,21

having sat through and listened to everything,22
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the association is prepared to wrap up this1

case without putting on any witnesses.  We2

would like to make a statement, and we'll take3

direction from you if that's appropriate, and4

if there will be an opportunity for an opening5

and a closing or if you would like just one6

statement and how you foresee the case7

proceeding after the presentation of the8

association's statement.9

MR. TAYLOR:  Madam Chair, to10

append upon that, this might be a good time to11

bring in in lieu of closing statements, as12

opposed to opening statements, if the Board13

might appreciate the parties to provide14

proposed findings of fact and conclusions of15

law for your review.16

CHAIRPERSON MILLER:  Okay.  I'm17

just looking at our rules and what they allow,18

and then you all certainly can waive your19

opportunity to closing arguments because I20

think it would be certainly most helpful for21

the Board.  We won't be deciding this case22
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until September to have post hearing1

submissions.  They could be proposed findings2

and conclusions of law and/or addressing some3

of the legal issues that have been raised4

during the hearing.5

So that's a given.  We're going to6

leave the record open for that.  So just to7

assess though what's going to happen today to8

see if we can finish, the owner is saying you9

want to make a statement.  Is that going to be10

a legal argument which would not be subject to11

cross examination or --12

MR. LAPAN:  Yes.  I'm sorry.13

CHAIRPERSON MILLER:  You want to14

make a legal argument.15

MR. LAPAN:  I'd like to address16

the points and the legal questions and the17

association does not feel the need to put on18

any further factual witnesses.19

CHAIRPERSON MILLER:  Okay.20

MR. LAPAN:  That's correct.21

CHAIRPERSON MILLER:  Okay.  So we22
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certainly have time for that.  We wouldn't1

have cross and then we would get to whether2

there would be any rebuttal.3

MR. JOHNSON:  We do have Mr.4

Harnett in rebuttal to testify briefly, and I5

do have a written submission on that as well,6

which will speed things up.7

CHAIRPERSON MILLER:  Okay.8

MR. LAPAN:  Madam Chairman, I9

would like to know procedurally does the Board10

plan to allow then closing arguments or would11

the Board envision that my statement would be12

a singular opportunity or how do you see that13

working?14

CHAIRPERSON MILLER:  It would be15

singular the way that our procedures go.  It's16

just the Appellant that gets the closing.17

MR. LAPAN:  Okay.18

CHAIRPERSON MILLER:  So you could19

do that, and then the Appellant wants to put20

on one more witness, which you may cross21

examine, and rebuttal, and then Appellant22
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could do closing if you want.  You're entitled1

to it.  However, you don't have to if you2

think you want to address everything in3

writing.  You can do both.  You know, that's4

what's allowed under the regulations.5

Okay.  Before we spend too much6

time talking about this, I think we're7

definitely going to go forward.  Is it the8

sentiment of the parties here that we should9

just finish?10

MR. LAPAN:  Madam Chairman, I'm11

sorry.  One point of clarification.12

CHAIRPERSON MILLER:  Yes.13

MR. LAPAN:  In Appellant's14

rebuttal presentation and rebuttal witness, is15

it the Board's understanding that that would16

be limited to no new information?  That's17

limited to testimony that has been provided,18

discussed thus far?19

CHAIRPERSON MILLER:  That's what20

rebuttal usually means.21

MR. LAPAN:  Yeah, I just want to22
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be -- thank you.1

CHAIRPERSON MILLER:  To rebut2

whatever has been testified to, but you know,3

I know it is a good question because it's not4

unusual that in rebuttal some testify to new5

things, or try to.6

Okay.  Is that okay with everybody7

here, that we keep going forward?  It's8

quarter to seven, otherwise we continue to9

September.10

MR. TAYLOR:  The Government thinks11

that would be a very good idea.12

MR. JOHNSON:  We'd like to finish,13

and we're fine with continuing.14

VICE CHAIRPERSON ETHERLY:  And if15

I may, Madam Chair, I would also agree with16

the proposed course of action.  I just wanted17

to perhaps get a read for timing sake what the18

property owner or what the Washington Harbor19

believes would be the amount of time it would20

need for its statement, not that there's any21

-- but just trying to get a read on timing.22
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MR. LAPAN:  I would like to1

provide you a very concise and to the point2

statement, and I do not see that taking a very3

long time.4

VICE CHAIRPERSON ETHERLY:  Okay,5

and, Mr. Johnson, as you indicated, there6

would be a rebuttal witness, and then, of7

course, what would you envision there in terms8

of timing?9

MR. JOHNSON:  The testimony itself10

will be around five minutes or less.  We do11

have a written submission, like I said, which12

will speed things up.  So that's the only part13

of it I can control.14

MR. LAPAN:  Okay.15

CHAIRPERSON MILLER:  Okay.  Let's16

go, right?17

MR. LAPAN:  And it's our18

understanding that there's no cross for your19

rebuttal as was indicated and asked.  Is there20

cross to rebuttal?21

CHAIRPERSON MILLER:  There is22
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cross to rebuttal, un-huh.1

MR. LAPAN:  Okay.  Thank you.2

Let's proceed.3

CHAIRPERSON MILLER:  I mean like4

any witness.  You don't think so?  Yeah.5

MR. LAPAN:  Yeah, okay.6

CHAIRPERSON MILLER:  Yeah, yeah,7

yeah.8

MR. LAPAN:  OIG is giving their9

nod that, yes, there would be.  Thank you,10

Madam Chair.11

CHAIRPERSON MILLER:  It's just12

that other parties can't put on rebuttal13

witnesses.  That's all.  Okay.14

MR. LAPAN:  Okay, great.  Thank15

you.16

Madam Chairman and members of the17

Board, I'd like to again provide a brief18

statement here.  I'd kind of like to go back19

to a theme I started with at the beginning,20

which is that I think this case is pretty21

simple when you focus on what's properly22
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before the jurisdiction of the BZA, and that's1

looking at if there are, in fact, any specific2

zoning violations here that constituted an3

error in the issuance of this building permit.4

I, again, do think that the Board5

has heard a lot of information that has run6

the gamut in terms of relevancy.  I think7

you've also heard a lot of strained8

interpretations of the zoning ordinance from9

the Appellant that are not in line with the10

plain meaning and reading of the zoning11

ordinance or reasonable reading of the zoning12

ordinance.13

The testimony provided just far14

the association believes has shown that no15

provision of the zoning regulations has been16

violated and that the issuance of the permit17

and the action of DCRA to issue the permit was18

not an error and should be affirmed by the19

BZA.20

Specifically, you've heard21

testimony from former D.C. Zoning22
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Commissioner, former D.C. Zoning Administrator1

who was heavily involved in this matter and2

the current D.C. Zoning Administrator, all3

independent or at least two of which are very4

independent experts in the intent,5

interpretation and administration of the6

zoning regulations.  They have evidence the7

nature of the required versus non-required8

distinction in your zoning regulations, and9

they have discussed the proper application of10

that distinction in this case.11

The issuance of this building12

permit for the five parking spaces satisfied13

all applicable provisions of the zoning14

regulations and did not impact the ability of15

this garage, parking garage, to continue to16

comply with the zoning requirements by17

providing 12 required spaces.18

So I think it might be helpful to19

summarize from the association's point of view20

what are the alleged zoning violations here.21

There was a vertical clearance violation22
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alleged, 2115.5, and the city addressed that1

issue.  The city testified that it took all2

necessary measurements as to vertical3

clearance.4

There's an allegation that spaces5

two and three encroach on a private walkway.6

you've heard testimony; you've heard very7

clear testimony that this drive aisle does not8

constitute a private walkway.9

The terms "drive aisle" and10

"private walkway" are not interchangeable in11

the zoning ordinance.  They are separate and12

distinct.  In the parking garage that we13

walked up this afternoon to get to this14

hearing room, we walked from the car and a15

parking space across drive aisles to an16

elevator.  Those are not private walkways, and17

they're clearly distinguishable in the18

ordinance.19

There's an allegation that in some20

way these spaces prevent reasonable and21

convenient parking facilities.  In addition to22
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disagreeing with that assessment, it's clear1

even if you can look at the legislative2

history or you can -- but it's clear that3

2116.5 dictates that 2116.6 through 2116.9 do4

not apply in this circumstances, and you've5

heard testimony to that effect from the former6

and current Zoning Administrator.7

And finally, you've heard that the8

aisle width behind P-112 is not sufficient9

because P-112 is somehow a required space or10

entitled to 20 foot drive aisle widths, and11

I'd like to just address this a little bit12

further with a little more specificity, again,13

this required versus non-required distinction.14

The zoning regulations simply do15

not require permanent designation of16

individual spaces, specific spaces as required17

spaces.  Section 2101.1 lays out a schedule of18

required spaces based on the use that is being19

established.20

And there was a discussion of21

2101.2 which provides that additional22
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accessory spaces -- and, again, accessory1

meaning that the entire schedule 2101 has a2

list of primary uses and then the accessory3

spaces that are required for those primary4

uses.5

So what 2101.2 is saying is that6

we've laid out this schedule of what you need,7

what accessory spaces you need, but you can8

provide more accessory spaces, and yes, these9

are all accessory spaces.10

Twenty-one, seventeen, point, one,11

and 2117.2 of the zoning regulations, if we12

can turn to those quickly.  Twenty-one,13

seventeen, point, one says the parking spaces14

required by this chapter shall be provided and15

maintained so long as the structure that the16

parking spaces are designed to serve exist.17

Again, simply requiring that the18

number of spaces required by the chapter19

continue to be provided and maintained.20

Twenty-one, seventeen, point, two21

says that required parking spaces shall not be22
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reduced in total extent after their provision,1

except upon approval of the BZA, and then it2

goes on to discuss that the basis for this3

approval is a showing that a certain number of4

spaces is no longer needed, again, addressing5

the total extent of the number of spaces6

required.7

This is all the zoning ordinance8

talks about with respect to the establishment9

of required spaces, especially in buy right10

development where you have a building permit.11

You did hear some testimony from12

former Zoning Administrator discussing special13

exception or PUD situations or perhaps14

required spaces are more -- there is more15

action taken to designate a space somehow.16

Again, you've heard testimony that this is not17

required, but it's helpful.  It may occur in18

a more discretionary proceeding, but you have19

a buy right building permit situation here,20

and more importantly, there's no zoning21

requirement that entitles any parking space22
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user or parking space owner to a required1

space, nor is this the intent of the zoning2

regulations, nor would it constitute the3

proper scope of the zoning regulations to4

confer some type of right such as that.  These5

are zoning regulations designed, again,6

dictating the number of spaces required and so7

forth.8

The plans that were provided to9

the Zoning Administrator simply illustrated10

that there were 12 spaces that met and would11

require -- continue to meet required criteria12

with the addition of the five new spaces.13

The Appellant is asking you to14

find that despite Zoning Administrator15

interpretation to the contrary and despite16

expert testimony that, one, the zoning17

regulations require individual spaces to be18

designated as required via the building permit19

process and, two, that an error was made in20

not considering P-112 a required space for21

zoning purposes.  There's no basis for either22
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of those claims.1

The interpretation of the Zoning2

Administrator, the former Zoning3

Administrator, and I believe that is continued4

by the current Zoning Administrator, to5

require a building permit to insure that per6

2117.2 the total extent of required spaces is7

left undisturbed is a reasonable8

interpretation, and I think that goes to Mr.9

Etherly's concerns about some of the haphazard10

nature or the ability of the city to review a11

parking situation because a building permit12

is, indeed, required, and the city can see13

that required spaces are left undisturbed.14

However, the position that the15

building permit is to designate individual16

spaces as required or confer elevated rights17

that run to individual owners is not18

reasonable or correct.19

A couple of quick words about20

procedure because there has been some21

discussion.  Linowes & Blocher, our law firm,22
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at all times had the authority of the1

association to act on its behalf in preparing2

and filing all materials necessary to cure the3

violation and pursue the building permit.  At4

no point did the association or Linowes &5

Blocher through this process take any action6

with respect to a property right of any unit7

owner during the zoning process.8

All procedures required by law9

requested by DCRA and the Zoning Administrator10

throughout this entire process were followed11

by the association.12

Just as a side note, the13

association has dealt with now seven Zoning14

Administrators over the course of this case in15

the last two years.  I imagine that's led to16

quite a bit of challenges just in terms of17

fundamental record keeping, case management,18

case transition, et cetera, but that might19

help explain some of the situation that we're20

in.21

Again, the Association strongly22
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believes the evidence and testimony of record1

has shown that there's no error.  The burden2

of proof clearly rests with the Appellant to3

evidence the error, and they have failed to do4

so.5

I would like to point the Board's6

attention to Section 3100.4 of its rules of7

procedure, which discusses, you know, some of8

the authority of the Board on appeal.  It9

allows the Board to reverse or affirm wholly10

or in part, modify the order requirement11

decision determination, or refusal appealed12

from, et cetera, et cetera, and the BZA shall13

have all of the powers of the office or body14

from whom the appeal is taken.15

The reason I mention that is16

because what are we really talking about here.17

We might be talking about, you know, some six18

inches in an aisle.  We might be talking about19

certain procedural challenges that were20

encountered because of the changing in Zoning21

Administrators, because of filing22
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requirements, et cetera.1

The association believes that2

3100.4 gives the BZA the authority to make any3

modifications that it needs, that it sees that4

potentially would address anything that BZA5

sees.6

Again, the association believes7

that there is no error and that the record8

clearly evidences that.9

However, the association, again,10

strongly believes that case has taken enough11

of everyone's time and energy, and that if the12

BZA does see something, that that can be13

communicated.  That can be incorporated into14

an order of the  BZA.15

If you look at the building permit16

there is a section for conditions, that type17

of thing.  We think the BZA has the authority18

to take a look at that if it sees fit.19

There is no need to reverse this20

permit and subject this process to any more21

lengthy BZA hearings.  But, again, evidence22
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and testimony of record have shown that1

there's no error.2

That concludes my statement.3

Thank you very much.4

CHAIRPERSON MILLER:  Thank you.5

What provision were you referring6

to at the end with respect to conditions,7

conditioning a building permit?8

MR. LAPAN:  Thirty-one hundred,9

point, four.10

CHAIRPERSON MILLER:  No, I see11

that.  Is that the only -- you weren't12

referring to any other provision then?13

MR. LAPAN:  No, I was not.14

CHAIRPERSON MILLER:  Okay.  Thank15

you.16

At this point then we are ready17

for rebuttal testimony, which would rebut any18

testimony that's been presented in this19

hearing.20

MR. JOHNSON:  Thank you, Madam21

Chair.22
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I call William J. Harnett in1

rebuttal.  I do have a written summary to hand2

up, which I'll hand to Ms. Bailey, and I've3

got copies for opposing counsel as well.4

(Pause in proceedings.)5

MR. JOHNSON:  We're ready when you6

are.7

CHAIRPERSON MILLER:  We're ready.8

MR. JOHNSON:  Go ahead.9

MR. HARNETT:  I am William10

Harnett, the owner of Condominium PH-206 and11

parking units P-112 and P-116 at the12

Washington Harbor Condominium Complex.  I13

bought those interests in July 1986 and have14

owned them for over 20 years.15

I've heard people testify at this16

hearing about parking spaces called required17

spaces and others called non-required spaces.18

When I purchased Unit PH-206 and along with it19

parking units P-112 and P-116, I was not told20

that there were spaces in the garage which had21

been designated as non-required.  I was not22
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told that there were any spaces that were not1

protected by the zoning regulations.2

Had i been told that, I would have3

had the opportunity to select spaces that were4

required as I had literally the first choice5

of the spaces available.6

Over more than 20 years, no one7

has ever stated there were any non-required8

parking spaces in the garage.  The Board of9

Directors has never said that.  I have never10

designated any of my spaces as non-required.11

The District Government has never12

said that.  None of the unit owners at the13

condominium have said that.  As far as I knew14

and undertood, I was purchasing parking units15

that had the full protection of the zoning16

regulation and other laws.17

No one ever said at any time there18

were spaces in the parking garage that were19

designated or could be designated as no-20

required.  It is not until this zoning case21

that I have ever heard WHCA even use the term22
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"non-required" in describing some of the1

parking spaces.2

Apparently this term was first3

used and applied to specific spaces in late4

2006 by Emily Vaias of Linowes & Blocher which5

had been representing WHCA in this matter.6

The drawing submitted in late 2006 is the7

first time that the distinction was ever made8

between required and non-required spaces.9

That document was disclosed to me for the10

first time at the July 17 hearing.11

The reference to required and no12

required parking spaces kind of pre-founded13

any prior documents.  There's not a single14

official document of WHCA that makes any such15

reference or distinction.  The action of16

Linowes & Blocher  in deciding which unit17

owners would enjoy required status and which18

would be called non-required was never19

authorized by the condominium.  It was never20

put to a vote of the unit owners.  It was21

never approved by the owners of the parking22
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spaces that were designated required and non-1

required.2

It was never voted on or approved3

by the condominium board of directors.  In4

fact, Linowes & Blocher have been acting5

without any authority to do so.  The board of6

directors has provided the letter stating that7

Linowes & Blocher was hired on June 27th,8

2007.9

The letter submitted by WHCA10

before the last hearing stated that the Board11

had only authorized their hiring on June 27th,12

2007.  When Linowes & Blocher had its meetings13

with the former Zoning Administrator in 200614

and 2007 and enlisted the former Zoning15

Administrator to advocate the position it16

wanted to take in this proceeding, it had not17

even been hired.18

Even if it had been hired, it had19

no authority to prepare or submit any drawings20

showing what it said were required or non-21

required spaces.22
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The unit owners who actually owned1

the spaces never gave Linowes & Blocher the2

authority to do that.  I never authorized3

Linowes & Blocher to make any designation of4

required or non-required for the parking5

spaces I owned, and neither did any other unit6

owner.  These parking units are owned in fee7

simple absolute by me and various others.8

Actions cannot be taken to recharacterize9

their parking units as non-required to derive10

them of the protection of the law.11

I do not believe that the12

condominium board of directors ever considered13

this issue.  The board president Ken Joy14

testified on July 17th that he was not even15

aware of the entire required and non-required16

terminology.17

If the board made a decision as to18

whether to call parking spaces required or19

non-required in a way that would affect the20

interests of the owners of those spaces, it21

would have had to have been put to the vote of22
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the unit owners.  This would have been1

reflected in official minutes showing board2

actions.3

There are no such minutes, and4

this was never done.  When Washington Harbor5

Condominium Association was developed and6

sold, a public offering statement was provided7

to me and other purchasers to give us8

information about the condominium.  A copy of9

the certificate of owners from the 1983 public10

offering statement is attached to my testimony11

as Exhibit A.12

Included within the public13

offering statement was a drawing entitled14

"Parking Facility Plan of Condominium15

Subdivision."  A copy of it is attached to my16

rebuttal testimony as Exhibit B.17

The drawing produced by Linowes &18

Blocher on July 17th was clearly taken from19

Exhibit B with handwriting added to it by20

Linowes & Blocher.  The original parking21

facility plan of condominium subdivision which22
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appears to be the plan that was ultimately1

approved and created does not have any non-2

required spaces.  When they created the3

condominium, the then owners, Washington4

Harbor Associates Limited Partnership and5

Georgetown Potomac Company, did not designate6

any parking spaces as non-required.7

When they sold parking spaces,8

they did not make any such designation.  The9

owners who bought their spaces never made or10

authorized such a designation.  The space I11

bought was ten feet by 19 feet, which meets12

the standard for required parking spaces.13

The handwritten, unauthorized14

modification to the original parking facility15

plan and condominium subdivision is and was16

invalid.  Neither Linowes & Blocher nor the17

association has any right to classify18

individual property interests as required or19

non-required 20 years after the condominium20

was built.21

WHCA is not the owner of the22
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parking garage or the spaces within it.  It1

has no right to decide which parking spaces it2

might want to call required or non-required.3

This is a flat out deprivation of my rights4

and those of other unit owners, and it should5

not be allowed.6

This is not a situation where I7

would trade one space for another.  One,8

twelve, which is the best space int he garage,9

is one I owned in fee simple absolute.  I10

cannot trade it for two, which is a licensed11

space upon which the District does not even12

receive property tax payments.13

The only way to resolve this14

situation properly is to reverse the decision15

of the Zoning Administrator.16

CHAIRPERSON MILLER:  Thank you.17

Does that conclude your testimony?18

Thank you.19

Is there cross examination from20

DCRA?21

MR. TAYLOR:  No, Madam Chair.  We22
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have no questions.1

CHAIRPERSON MILLER:  And from the2

owners?3

MR. LAPAN:  No cross examination.4

Thank you.5

CHAIRPERSON MILLER:  Okay.  6

MR. JOHNSON:  Madam Chair, in7

addition, I would like to call Ms. McCarthy8

briefly to talk about one aspect of the zoning9

regulations and the indentations and how those10

are -- what those signify within the11

regulations, which is something that DCRA put12

on testimony about.13

CHAIRPERSON MILLER:  They did.14

Mr. Taylor, you look like you have15

an objection.16

MR. TAYLOR:  I was just wondering17

how many --18

CHAIRPERSON MILLER:  Is that19

because he hadn't identified her?20

MR. TAYLOR:  I was just wondering21

if maybe there were a few more rebuttal22
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witnesses lurking out there somewhere that we1

have not yet heard of.2

MR. JOHNSON:  I don't believe so.3

CHAIRPERSON MILLER:  This is the4

only other rebuttal witness; is that correct?5

MR. JOHNSON:  Yes.6

CHAIRPERSON MILLER:  And she is7

just going to be addressing the points that8

were raised today.  Okay.9

MS. McCARTHY:  And I want to do10

that very, very briefly, Madam Chair, which is11

simply to point out that as you are, I'm sure,12

very aware -- I'm sorry.  My name is Ellen13

McCarthy.14

As you all are very aware, the15

zoning regulations, when they have regulations16

that apply only to a particular provision,17

indent those regulations to make it very clear18

that they apply only to that provision.19

In Chapter 21 alone, which deals20

with parking spaces, I counted ten different21

instances where you have situations like I22
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would direct your attention to 2100.10 which1

says in the case of a building or structure2

for which the zoning regulations now require3

more parking spaces than were required when4

the building or structure was built, the5

following shall be required, and then you6

indent A and B.7

And that same pattern continues on8

through 2103.4, 2105.1, 2107.2, and I could go9

through them all, but I don't want to waste10

your time.  But the basic point is while there11

are aspects of 2116 that clearly apply to12

outdoor spaces or spaces that are located in13

other areas besides the building in which it14

applies, 2116.5 deals with that when it says15

"except as provided in 2117.9, if approved by16

the BZA, pursuant to," you know, blah, blah,17

blah.  Open parking spaces, accessory may be18

located anywhere on the lot or elsewhere,19

except in the case of a one family dwelling in20

accordance with 2116.6 through 9.21

That's if you're going to locate22
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them off site you need to do things in1

accordance with those principles.  But those2

principles that establish broad principles3

like accessory, that the board may establish4

conditions -- may impose conditions on any5

accessory or non-accessory parking spaces as6

to screening, coping, setback, blah, blah,7

blah, or any other requirement it deems8

necessary to protect adjacent or nearby9

property, it may also impose other conditions10

it deems necessary to assure the continued11

provision and maintenance of the spaces.12

I don't see anything in the13

wording there that would say that that only14

applies to spaces that are provided in a15

different location, and I think there's a16

clear rubric within the zoning regulations17

that would have distinguished by indenting18

section if there were the case.19

Thank you.20

CHAIRPERSON MILLER:  So you're21

saying that when they refer to the board in22
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2116.9, that that regulation is not referring1

to the board pursuant to 3104 for special2

exceptions?3

MS. McCARTHY:  Right.  It's4

saying --5

CHAIRPERSON MILLER:  For instance,6

2116.5?7

MS. McCARTHY:  But because this is8

all located under 2116, location of parking9

spaces, and it has a very broad variety of10

subjects that it includes, such as, you know,11

churches and where the required spaces can be12

between a building line and abutting street13

and different provisions, that the board would14

take into account if it were determining that15

it was not practical to locate the spaces in16

accordance with 2116.2.17

But I don't see that that limits18

the board.  If it establishes a goal for the19

parking regulations, which is they ought to be20

convenient, and they ought to serve the public21

without impeding the rights of adjacent22
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property, why would that only apply to spaces1

that are off site as opposed to applying to2

any space?3

It's just that typically if you4

have parking spaces and you're applying for a5

building permit and you're doing this as a6

matter of right, it wouldn't come before the7

board.  But in this particular instance, it is8

before the board, and I think 2116.9 provides9

guidance to the board about the standards that10

the board should follow when it looks at any11

accessory or non-accessory parking space.12

CHAIRPERSON MILLER:  Thank you.13

Cross?  Unless there are board14

questions right here.  Are there board15

questions?  I don't see it.16

MR. TAYLOR:  Madam Chair, the17

Government does not have any cross examination18

questions19

MR. LAPAN:  No cross exam.  Thank20

you.21

CHAIRPERSON MILLER:  Okay.  Thank22
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you very much.1

VICE CHAIRPERSON ETHERLY:  If I2

may, Madam Chair, I apologize because we're3

close.  We're close.  If I could, if I could,4

let me grab you very quickly, Ms. McCarthy.5

I just want to make sure I'm clear on the6

argument.  I'm probably getting my second wind7

and I've almost made it through this big cup8

here.9

So it's your contention that10

2116.7, .8 and .9 stand on their own, that11

they are not required to be read in12

conjunction with 2116.6.  Is that an accurate13

representation of the argument?14

MS. McCARTHY:  That's correct.15

They stand on their own.  Now, I mean,16

clearly, in the case of 2116.7 it is dealing17

explicitly with situations in which they are18

separated from the building, but I don't see19

2116.8 or 2116.9 as being limited to that.20

I think if they were, they would21

be indented under the provisions that talk22
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about locating parking spaces off site.1

VICE CHAIRPERSON ETHERLY:  So when2

you look at 2116.5, why then would that3

particular provision need to call out, so to4

speak, 2116.6 through 2116.9 in its closing5

sentence?6

MS. McCARTHY:  I'm reading it as7

that they -- that in those instances that are8

addressed by 2116.5, those additional9

requirements 2116.6 through .9 would apply,10

but it doesn't say that 2116.8 and .9 can't11

apply outside of that.  IT just says that when12

you are going for special exceptions, open13

parking spaces that are accessory to a14

building or structure can be located15

elsewhere, and if they're located elsewhere,16

then they have to be in accordance with 2116.617

or nine.18

You see how different that is19

from, say, 2107.2 where it's saying, normally20

parking spaces are required -- are not21

necessary to serve the land located -- the use22
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located in the building or structure, but in1

determining whether the parking spaces are2

necessary, the board shall consider, and then3

it has the criteria that the board should4

consider, and it's very clear that that5

applies only to 2107.2.  That's not the case6

with 2116.9.  7

VICE CHAIRPERSON ETHERLY:  And8

it's an interesting kind of quandary that I9

find myself in because to an extent actually10

my gut reading was, kind of is sort of maybe11

to buy your argument, but I'm struggling a12

little bit with buying that interpretation.13

Does that then render the whole special14

exception direction of 2116.5 unnecessary, so15

to speak?16

Because if you have 2116.6 through17

.9 standing on their own, why then the need to18

particularly call them out pursuant to the19

special exception analysis.  It would seem to20

be somewhat redundant or, as sometimes we21

phrase, it would seem to render  that22



285

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS

1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C.  20005-3701 (202) 234-4433

particular portion of 2116.5  meaningless,1

which of course, is something that typically2

is of concern to those of us who -- you know,3

when we get into that legislative4

interpretation piece.5

So that's what I'm just trying to6

figure out.  It may end up being the case that7

it's a distinction that in the analysis really8

has no teeth.  Maybe it just means there are9

two ways you get at 2116.6 through 2116.9.10

But again, my concern is if you11

read 2116.6 through 2116.9 to stand on their12

own, why then would you need 2116.5's first13

three clauses except as provided in 2117.9, if14

approved by the Board of Zoning Adjustment15

pursuant to Section 2104 for special16

exceptions, yaddy-yadda-yadda.  It just seems17

to be redundant because if you can get at18

2116.6 through .9 directly, why do you need19

that special exception in the first place?20

MS. McCARTHY:  You know, I wish I21

had had the benefit of that big cup of coffee.22
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(Laughter.)1

CHAIRPERSON MILLER:  You know, you2

will have the benefit, I just want to say, to3

address this in writing and give this a little4

thought.5

VICE CHAIRPERSON ETHERLY:6

Absolutely, absolutely.7

MS. McCARTHY:  Because I guess I'm8

losing something.  I'm not quite following the9

question.10

VICE CHAIRPERSON ETHERLY:  And I11

don't mean to beat it, but just one more time.12

So your argument is that don't buy what the13

property owner and DCRA are saying with14

respect to 2116.6 through 2116.9 operating15

only under the auspices of 2116.5.16

MS. McCARTHY:  Right.  I mean,17

there do seem to be a variety of opinions18

because I believe Mr. Crews said they apply,19

but they only apply above ground and not below20

ground.21

But I think it useful to go back22
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to 2101.2 because it's so explicit about1

calling those parking spaces that nothing2

could be construed to prohibit the3

establishment of accessory parking spaces in4

an amount which exceeds that required by 2101.5

So if you already have the zoning regs.6

establishing that these parking spaces are7

accessory and then saying the board can make8

whatever conditions it wants about the9

location of those accessory spaces, I'm10

reading those as all together and saying that11

it gives you the flexibility to do that.12

And I guess the other part of that13

that helps make this an interesting group is14

you already have in 3104 the provisions for15

special exceptions, but then you add16

additional ones here, but they're not like the17

way you would typically have special exception18

provisions where, you know, the board may give19

an exception based on, and then you list20

those.21

VICE CHAIRPERSON ETHERLY:  And22
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then serial listings.1

MS. McCARTHY:  Right.2

VICE CHAIRPERSON ETHERLY:  Okay,3

okay, okay.  All right.  Thank you.  I just4

wanted to kind of flag that.  As the Chair5

indicated, it could be hit in closing -- I'm6

sorry -- in written submissions.7

Thank you, Madam Chair.8

CHAIRPERSON MILLER:  Thank you.9

So are we going to have a closing10

argument?11

MR. JOHNSON:  I would like to make12

a form of closing at least, and I know it's13

very late, and I don't want to take too long,14

but I think if I focused on a couple of15

points, I think it would be helpful, and then16

we can all get out of here because I do think17

there are some provisions in the regs. that18

are directly impacted by what we've heard.19

And so I will start off with what20

I think is the clearest indication that we've21

had of a specific violation of the zoning22
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regulations, and that is with respect to1

2117.5, the 20 foot aisle width requirement,2

and it is absolutely clear that that was3

violated and that there is not the required 204

foot aisle width that must be provided.5

And recall when I was talking with6

Mr. Crews and I asked him about the7

measurement that he conducted in May of 2007,8

the line-to-line measurement between the line9

that runs between two and three, and the line10

that runs between 142 and 143, and keeping in11

mind that that distance between those two12

lines I don't think is a fair indication of13

what the drive aisle width actually is.  It14

overstates it because there is no end point to15

two and three, and whatever the end point ends16

up to be is clearly beyond where that line17

stops.18

The line stops, if you look at the19

photographs, more or less in the middle of the20

column, and it doesn't go all the way to the21

end of the space, wherever that is.  The line22
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itself is only around 15 feet, ten inches1

long.  So it isn't a full parking space width2

to begin with.3

But the distance between that line4

and the line between 142 and 143 is only 195

feet, two inches, far less than the 20 feet.6

And, of course, the Zoning Administrator had7

to rely on what he was given, and I guess made8

an assumption when he looked at Attachment 19

that there was 20 feet there at that end of10

the parking garage.11

But if you look on Attachment 1,12

it doesn't say that.  It doesn't have a13

dimension for what happens there.  It starts14

off at 22 feet, and then was we move up,15

there's another measurement of 22 feet.  It16

looks like there's a jump and an area where it17

has been reduced to less than 22 feet, but18

there's no dimension there, nothing to tell19

him what that is.20

You know, I think we did hear that21

in situations where the submissions are not22
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clear a site visit is in order and a site1

visit clearly was in order here, and if it had2

been done, Mr. Crews was very frank, and he3

said, "If I knew this was only 19 feet, two4

inches, I would not have approved this as a5

matter of right because it wouldn't have been6

appropriate because it isn't as a matter of7

right."8

And I think the fall-back position9

that DCRA has given you is that, well, 2117.510

doesn't really mean what it says.  It only11

means that if there are required spaces across12

from each other, that there's this imaginary13

rectangular area of 20 feet that needs to be14

preserved and protected, essentially reading15

into 2117.5 a statement that the 20 foot drive16

aisle is adjacent to the required space, and17

that isn't at all what it says.18

In fact, it's very specific that19

it's much broader than that.  It talks about20

rows between parking spaces of any kind.  It21

doesn't say required or non-required.  If22
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there's a row of parking spaces or if there's1

an area between required spaces and a2

perimeter, you have to give those required3

spaces 20 feet, and that 20 feet extends4

during the whole drive aisle, and it did not5

happen here.6

That is a clear, 100 percent7

proven violation of the zoning regulations.8

Two and three cannot be squeezed into that9

area because they encroach on the drive aisle10

not just for 112, but for the, quote, unquote,11

required spaces on both sides of the aisle12

that they've marked in hash marks.  You don't13

get that 20 feet.  That should not have been14

approved.15

And on that alone you can reverse16

the determination of the Zoning Administration17

and sustain Mr. Harnett's appeal.18

Now, there's another clear19

violation of the zoning regulations, and20

that's with respect to the requirement that21

with the building permit application you have22
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to have dimension plans that are submitted,1

and that's the requirement in 2100.2. 2

Twenty-one hundred, point, two3

says that the application for the building4

permit cannot be approved unless there is5

included with the plans a parking plan showing6

the location, dimensions, and grades of all7

parking spaces and approaches thereto.8

Now, what DCRA has told you is9

that attached to the permit application was10

the document that's been labeled DCRA-002.11

That's all they've said.  That's all that was12

attached, and that isn't enough.  Twenty-one13

hundred, point, two tells you it isn't enough,14

and Mr. Crews also said, "If that's all that15

I had had in front of me, then I couldn't have16

approved this because that doesn't give me the17

required dimensions."18

In fact, Attachment 1 doesn't even19

give you what's required by 2100.2 because it20

does not constitute a parking plan showing the21

location, dimensions, and grades of all22
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parking spaces and approaches thereto.  That1

information is missing in a number of places.2

The grades, the dimensions of the approaches3

thereto are not there.  Those measurements,4

rightly or wrongly, are not there.5

In some places I think they've6

been shown to be incorrect where they are7

there, but what you have here is not something8

that's compliant with 2100.2.9

Now, to be sure, these regulations10

could be written more clearly, and there are11

areas where maybe the Zoning Commission might12

want to look at this and figure out how to say13

these things in a more clear way.  But if you14

step back and you look at the regulations,15

there is a rubric; there is a framework; there16

is a fabric; and there is a logic to it in17

several places.18

First of all, in 2101.1, it tells19

you these are the minimum number of required20

spaces for all different kinds of commercial-21

residential.  That's what you start with, and22
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from there you figure out, okay, what is the1

minimum required spaces that I need to have.2

2101.2 then says there's nothing3

in here that prohibits an owner from doing4

more than the minimum.  You can have more than5

the minimum, and the terminology that it6

attaches to that is it says nothing contained7

in this section shall be construed to prohibit8

the establishment of accessory parking spaces.9

That means spaces that are in10

addition to the minimum required, and they11

call them accessory.  They don't say accessory12

required or accessory non-required.  Accessory13

can be either one.14

But going back to 2100.2, when the15

owner is putting the plan together and16

applying for a building permit in the first17

instance, they have to give a plan that says18

what they're doing, and that plan locks them19

in because 2100.3 says, okay, you get your20

plan; you build your project; you come to us21

for the C of O; the C of O can only be issued22
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if it was constructed in accordance with the1

plan.2

So at every stage of this, the3

owner, the developer is making a decision as4

to what is going to be built and locking5

things in so that you don't have the kind of6

haphazard, piecemeal, let's stick a space7

here, let's stick a space here like we're8

seeing in this case.  It is simply not9

intended.10

And as evidence of that, if you11

look at the things that an owner is required12

to come to the BZA in order to get approval13

for, they include, for example, 2100.4 says if14

there's a change in use and that affects a15

change in the parking, you've got to come and16

get approval for that.17

If there's a change in intensity18

of use, it says in 2100.7 you have to come and19

get approval for that.  It is designed20

logically to set up a situation where you21

cannot have what happened here, which is 2022
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years after the fact in some kind of secret1

meetings with the Zoning Administrator as part2

of a so-called settlement agreement where3

decisions are made that change the nature of4

the use, the intensity of the use, the5

designation of the parking spaces, a person's6

ability to use the parking spaces.7

This is affecting real rights and8

property interests of a person, and Mr.9

Harnett has testified to that, how he's10

basically landlocked now that they've put11

spaces two and three in there with no12

beginning or end, and people pull way across,13

and they give him less than 17 feet sometimes14

of space in which to try and get out, and it's15

simply not possible.16

And that's relatively17

uncontradicted here.  I mean the only18

contradiction that ever came in was Mr. Joy19

said that at some point he did this exercise20

where he backed all the way in, and he was21

able to do it in a different car.22
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I mean, you don't have to back in1

and out.  You can back in or pull into the2

front.  It is clear that Mr. Harnett's3

interests have been affected here.  He had a4

space that at least qualified for designation5

as a required space.  I think it was a6

required space, but at the very minimum it7

qualified as a required space and now it no8

longer qualifies as a required space.9

Something has been taken away from10

him, and he's the owner, you see, because it's11

one thing for the developer when it is the12

owner to make a decision.  We're going to13

create required spaces.  We're going to create14

spaces that aren't -- don't meet the15

requirements of a required space.  They're16

going to be smaller; they're going to be17

different dimension, and the marketplace does18

allow for that.  People will buy those and19

they'll probably pay less.  They may not want20

a unit that's attached to a non-required21

space, but that's a decision that the22
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developer makes, and that's a decision that1

the owner who buys from that developer buys2

into.3

Here, when somebody comes in in4

1984, 1985, buys these parking units and5

residential condominium units, he has the6

right to expect that things won't all of a7

sudden be changed where he can't get in and8

out of a parking space that he's used for 209

years.  And that is a violation of the10

framework, the fabric, the rubric that you11

have here.12

Other violations that have been13

shown.  With respect to 2116.8 and 2116.9, I14

think we've covered in the testimony these are15

not restricted to just special exception16

applications by the plain language of the17

regulations, and it makes sense that when the18

zoning regulations allow you to create19

accessory parking spaces, that there are20

protections build in for those accessory21

spaces, and they don't always depend on the22
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fact that the accessory spaces are required or1

non-required space.2

I mean, make no mistake.  Required3

spaces do have elevated rights, and to tell4

someone that they can't have a required space5

when they've had a required space or a space6

that would qualify for 20 years is not7

something that you can just do.8

I think you also need to look at9

2117.1, 2117.2, and 2117.3.  Those underline10

the fact that once the parking garage is11

constructed in accordance with the plans and12

the C of O is issued, that you have to13

maintain those spaces the way they were14

approved in terms of the striping, in terms of15

everything.16

You have to keep them striped and17

lined in the dimensions that were approved.18

You can't change that, and I think that's19

another part of this whole fabric and logic to20

the zoning regulations that dictate to you21

that you can't have a situation like you have22
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here today.1

We will have the opportunity to2

make a written submission, and I don't want to3

go on for too long, but I think to focus on4

the key provisions of the zoning regulations5

is important, and I thank you for the6

opportunity to do that, and we thank you and7

Mr. Harnett thanks you for your attention8

during this hearing.9

CHAIRPERSON MILLER:  Thank you.10

Okay.  We're getting there.  Okay.11

I think what we should do at this point is set12

the schedule for the written submissions and13

our decision and also if there are any14

questions that the Board might want answered15

also that may have been -- not now; in the16

written submissions.17

What the Board is thinking is that18

we would set this for our October 2nd meeting,19

which would be our second meeting since we get20

back.  Our first meeting is the day after21

Labor Day, and we think it would be better for22
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all concerned if everybody doesn't have to1

ruin August.2

So what I would suggest is -- and3

I'll certainly take input from parties -- is4

that all the parties file proposed findings5

and conclusions of law, and that all the6

parties have a chance to then respond to each7

other's proposed findings and conclusions of8

law.9

I don't think there are a lot of10

facts in dispute.  I think most of this is11

legal argument, but still there are some basic12

facts that should be set out.13

I also want to comment that or14

compliment Mr. Le Grant.  We have a previous15

case where he very succinctly and methodically16

identified the regulation that was alleged to17

have been violated and addressed why it wasn't18

a violation of the regulations, and the Board19

found that very effective in analyzing that20

appeal.21

And so I would suggest to the22



303

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS

1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C.  20005-3701 (202) 234-4433

parties that they take that approach because1

that's basically what we will be looking at:2

what violations may have been -- I mean what3

regulations may have been violated or not.4

And I appreciate also the argument5

of the owner's counsel.  HE also addressed it6

in that format, and that's what we're looking7

for.  We're looking for did the Zoning8

Administrator make an error in applying the9

regulations.10

So if you follow that format, that11

would be helpful because that's what we'll be12

doing.  Do the Board members want to comment?13

VICE CHAIRPERSON ETHERLY:  No, I14

would agree wholeheartedly, and I would simply15

echo what you said because I share the16

viewpoint that I don't believe there's a lot17

of ground that needs to be tilled in terms of18

factual discussion here.  I would agree with19

the Chair that I think this is largely legal20

argument.  21

While I would not want to step so22
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far as to encourage the parties not to talk1

about it, I simply don't think there's going2

to be much utility, much currency gained in3

arguing some of the factual aspects of this4

case.5

Clearly, there may still be some6

issues that are in dispute between the parties7

themselves, but I think from a zoning8

standpoint this really is going to turn on9

interpretive perspectives as it relates to the10

relevant zoning provisions.11

Thank you, Madam Chair.12

CHAIRPERSON MILLER:  Thank you.13

And I do have a question, and I14

don't want to have answers here necessarily,15

but it's probably for DCRA, but I'm sure all16

of the parties might want to comment on it,17

and that goes to even looking at Attachment 1,18

where I know Mr. Le Grant's theory with19

respect to drive aisle width, goes to you20

measure that when there are adjacent parking21

spaces.22
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And when I was looking at Exhibit1

No. 28 that we refer to as Attachment 1, I2

noticed that parking space 118 is beyond that3

22 feet indication that Mr. Johnson had made4

reference to in his closing, and I would just5

be interested in on what basis DCRA or the6

Zoning Administrator would conclude, if they7

did, which I think the ZA would do to find it8

in compliance with that measurement of the9

drive-out would be 20 feet or why it wouldn't10

have to be or whatever, but how we should deal11

with that question.12

That's my only question.13

Oh, the other thing I would say is14

based on another -- the previous case we had15

today.  We had an instance where we set a16

schedule for I guess it was proposed findings,17

conclusions of law, and then response to that,18

and then the parties seemed to want to have19

another shot and we hadn't set that in the20

record.21

And so I think we have to really -22
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- I would like the parties just to let us know1

right now if you want a third shot.  I kind of2

think that we looked at it, and it wasn't3

really that helpful anymore.  It was almost4

like a repetition of the same arguments.5

So I just think it's fairer, and6

our rules are set up that we decide at this7

point, you know, when we're going to close the8

record.9

MR. TAYLOR:  Madam Chair, from the10

Government's perspective, I believe that all11

counsel in this case are extremely familiar12

not only with the legal issues that have been13

raised throughout this hearing, but the14

positions that have been taken by each party15

in relation to those positions.  You know what16

I mean.17

And therefore, I would submit that18

even having rebuttal documents or reply19

document -- that would be opposition documents20

submitted -- is going to in itself be an21

exercise in redundancy that counsel should be22
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able to anticipate what arguments there are on1

the other side and address them in their on2

submissions.3

Therefore, I would urge you to4

just have single submissions of findings of5

fact, conclusions of law, and count on counsel6

to make those stand on their own with7

sufficiency.8

CHAIRPERSON MILLER:  Okay.  What's9

the position of the other parties on this?10

MR. JOHNSON:  Madam Chair, we have11

the burden of proof.  So I would hate not to12

have the opportunity to say something in13

rebuttal if it were appropriate.14

CHAIRPERSON MILLER:  Okay.15

MR. LAPAN:  While we probably16

practically agree with the city, I think we'll17

take the opportunity for rebuttal.18

CHAIRPERSON MILLER:  And certainly19

not required, Mr. Taylor.20

MR. TAYLOR:  While I understand21

that, I suspect that the city will choose the22
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course of following the lead of the other1

counsel in the case.2

CHAIRPERSON MILLER:  Well, you'll3

see when you see the pleadings I suppose.4

Okay.  So we'll set it up for5

proposed findings and conclusions of law and6

responses to that with an October 4th7

decision.8

MR. LAPAN:  I'm sorry, Madam9

Chair.  October 4th or October 2nd you had10

previously said.11

CHAIRPERSON MILLER:  I'm sorry.12

Tuesday, October 2nd.13

MR. LAPAN:  Okay.  Thank you.14

CHAIRPERSON MILLER:  Ms. Bailey,15

do we want to count back then when these16

pleadings would be due?17

MS. BAILEY:  Madam Chair, I would18

suggest the day after Labor Day, which is19

September 4th for the first filing, the20

findings of fact and conclusions of law and21

also the other items that you asked for, and22
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two weeks later the response and did you ask1

for a rebuttal response after the third?2

CHAIRPERSON MILLER:  No.  I think3

Mr. Johnson was just referring to responding4

to the initial proposed findings and5

conclusions of law.6

MS. BAILEY:  Right.  So, again,7

that would be the first filing on September8

the 4th, and then the response to that would9

be September the 17th.  And of course, the10

decision is October the 2nd.11

CHAIRPERSON MILLER:  Okay.  Any12

comments on the parties?  Does that schedule13

work or do you have any problems?14

MR. LAPAN:  Okay.  I would just15

suggest or request that the first deadline be16

moved to the end of that week, September 7th.17

I think that might assist with some18

finalization on the Labor Day point that you19

made earlier.20

CHAIRPERSON MILLER:  Well, yeah,21

we don't want to ruin your summer either.22
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September 7th, if we did that, then we'd have1

to move the next date, would we not?2

MR. TAYLOR:  Madam Chair, I might3

suggest moving both dates one week if only4

because I think the transcript of the past two5

sessions will be a very important factor, and6

that is a variable as to just when it will7

become available.8

MS. BAILEY:  The transcript should9

be available two weeks after today.10

CHAIRPERSON MILLER:  All right.11

Let's just -- if we moved September 7th, what12

is that, a Friday?13

MS. BAILEY:  That's on a Friday,14

and --15

CHAIRPERSON MILLER:  If we moved16

it to September 7th, when would the next one17

be?18

MS. BAILEY:  I would suggest the19

21st.  That's also a Friday.20

CHAIRPERSON MILLER:  Does that do21

it?22
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MR. LAPAN:  We would appreciate1

that schedule, yes.2

CHAIRPERSON MILLER:  I'm sorry?3

MR. LAPAN:  We would appreciate4

that schedule, yes.5

CHAIRPERSON MILLER:  Okay.  That6

rights.  Do you want to repeat the dates, Ms.7

Bailey?8

MS. BAILEY:  Certainly, Madam9

Chair.  The first submission, findings of10

fact, conclusions of law, and other documents11

that the Chair requested, would be due12

September the 7th.  The responses thereto13

would be due September 21st, and the Board is14

going to consider a decision on October the15

2nd.16

CHAIRPERSON MILLER:  Okay.  I want17

to clarify that.  The Board really hasn't18

requested any other documents.   I threw out19

a question that I had that the parties could20

address.  That will be one of the things I21

would be looking at, but there are no other22
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documents required.1

Okay.  Anything else?2

MR. TAYLOR:  the Government3

believes we've had a very complete hearing.4

CHAIRPERSON MILLER:  Okay.  Have a5

great summer.6

This hearing is adjourned.7

(Whereupon, at 7:49 p.m., the8

hearing in the above-entitled matter was9

concluded.)10


